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AGRICULTURE DECISIONS 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. For 
the convenience of the public, rulings issued by the Department’s 
administrative law judges on the appeal of nonprocurement debarments and 
suspensions and selected court decisions concerning the Department’s 
regulatory programs are also included. The Department is required to publish 
its rules and regulations in the Federal Register and, therefore, they are not 
included in AGRICULTURE DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 


Parts, each of which is published every six months. Part One is organized by 
statute, and contains all decisions and orders other than those pertaining to 
the Packers and Stockyards Act and the Perishable Agricultural Commodities 
Act, which are contained in Parts Two and Three, respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 





REGULATORY AGENCIES 


Regulatory Agencies are the Departmental parties in adjudicatory 
proceedings before the Secretary of Agriculture. 


Adjudications under the following statutes involve the Animal and Plant 
Health Inspection Service (APHIS): 


Animal Quarantine Act, 21 U.S.C. § 104 (AQ Docket) 
(including Veterinary Accreditation Cases (VA Docket)) 
Animal Welfare Act, 21 U.S.C. § 2149 (AWA Docket) 
Cattle Contagious Diseases Act, 21 U.S.C. §§ 111, 120, 122 
(AQ Docket) 
Horse Protection Act, 15 U.S.C. § 1821 er seg. (HPA Docket) 
Plant Quarantine Act, 7 U.S.C. § 163 (PQ Docket) 
Plant Variety Protection Act, 7 U.S.C. § 2321 et seg. (PVPA Docket) 
Swine Health Protection Act, 7 U.S.C. § 3804(b), 3805(a)) 
(AQ Docket) 


Adjudications under the following statutes involve the Agricultural 
Marketing Service (AMS): 


Agricultural Marketing Agreement Act, 7 U.S.C. §§ 608c(15)(A) 14(B) 
(AMA F&V, AMA M, and AMAA Dockets) 

Beef Protection Research Act, 7 U.S.C. § 2901 er seq. 
(BPRA Docket) 

Egg Research & Consumer Information Act, 7 U.S.C. § 2701 
(ERCIA Docket) 

Egg Products Inspection Act, 21 U.S.C. § 1047 (I&G Docket) 

Honey Research Promotion Consumer Information Act, 
7 U.S.C. §§ 4601-4612 (HRPCIA Docket) 

Perishable Agricultural Commodities Act, 7 U.S.C. § 499a et seq. 
(PACA Dockets) 

Potato Research & Promotion Act, 7 U.S.C. § 2611-2617 
(PRPA Docket) 


Adjudications under the following statutes involve the Food Safety and 
Inspection Service (FSIS): 


Federal Meat Inspection Act, 21 U.S.C. §§ 604, 606, 607(e), 608, 
671(a) (FMIA Docket) 


Poultry Products Inspection Act, 21 U.S.C. §§ 455, 456, 457(d), 467(a) 
(PPIA Docket) 


Adjudications under the following statute involve the Packers and Stockyards 
Administration (P&S): 


Packers and Stockyards Act, 7 U.S.C. § 181 et seg. (P&S Docket) 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


COURT DECISIONS 


LLOYD MYERS CO., INC., and/or LLOYD MYERS, d/b/a LLOYD MYERS 
CO., INC. v. DEPARTMENT OF AGRICULTURE. 

No. 92-70587. 

Decided January 26, 1994. 


(Cite as: 15 F.3d 1086 (9th Cir. 1994) (Table)) 


Failure to make full payment promptly - False and misleading statement in application for 
PACA license - License revocation - Extension of time to appeal one of two consolidated dockets 
applies to appeal of second docket. 


The Court of Appeals for the Ninth Circuit upheld the Departmental decision revoking 
respondent’s PACA license for failure to make prompt payment for perishable commodities 
purchased subject to the Act, and for making a false and misleading statement in his license 
application. Respondent conducted business under a license issued in the name of a corporation 
whose charter was suspended when its license application was filed. Respondent did not meet 
his obligation to promptly pay for commodities by transferring real property to the seller. The 
transfer amounted only to an attempt to pay the seller from the proceeds of a future sale of real 
estate. The court affirmed the Judicial Officer's determination that an extension of time for 
respondent to appeal one of two dockets consolidated in this proceeding also extended the 
period for the Department to appeal the other docket. 


Before: Aldisert,” Wiggins and Brunetti, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


PETITION FOR REVIEW OF AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


MEMORANDUM” 


“Ruggero J. Aldisert, Senior Judge, United States Court of Appeals for the Third Circuit, sitting 
by designation. 


“This disposition is not appropriate for publication and may not be cited to or by the courts of 
this circuit except as provided by Ninth Circuit Rule 36-6. 
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Lloyd Myers Co. Inc. and its owner Lloyd Myers (collectively hereinafter 
"Myers") petition for review of a decision by the Secretary of the Department 
of Agriculture that Myers (1) violated Section 2(4) of the Perishable 
Agricultural Commodities Act (PACA), 7 U.S.C. § 499b(4), by failing to make 
full payment promptly of $334,000.00 for 63 lots of perishable agricultural 
products and (2) violated Sections 3 and 8(c) of PACA, 7 U.S.C. §§ 499c, 
499h(c), by obtaining its federal license to deal in perishable agricultural 
commodities through the use of false or misleading statements on its 
application. As a penalty for these independent violations of the statute, the 
Secretary revoked Myers’ PACA license. We will deny the petition for review. 


On this appeal from the determination of an administrative agency, we must 
uphold the decision if it is supported by substantial evidence. Blackfoot 
Livestock Comm’n Co. v. Dep’t of Agric., 810 F.2d 916, 920 (9th Cir. 1987). 
Under this standard, our task is to determine whether the Secretary presented 
"such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion." Jd. The standard does not change when the agency’s 
final decision-maker overturns the administrative law judge’s (ALJ) initial 
decision. Rather, the decision becomes part of the administrative record to 
be considered by the reviewing court and given such weight as reason and 
judicial experience dictate. See National Labor Relations Bd. v. Int’l Bhd. of 
Elec. Workers, Local 77, 895 F.2d 1570, 1573 (9th Cir. 1990). 


Initially, the Secretary determined that Myers, a licensed commission 
merchant, failed to make timely payment of $334,000.00 for 63 lots of 
perishable agricultural commodities. 

The Perishable Agricultural Commodities Act requires that all 
commissioned merchants, dealers or brokers "make full payment promptly in 
respect of any transaction.". 7 U.S.C. § 499b(4). The Secretary has 
interpreted the statute to require full payment within 10 days of receipt of the 
produce, unless the parties agree in writing before the transaction to enlarge 
the period. 7 C.F.R. § 46.2(aa). The Secretary may revoke a license when 
there have been repeated, flagrant and willful violations of the timely payment 
provisions of PACA. Farley & Calfee v. Dep’t of Agric., 941 F.2d 964, 966 (9th 
Cir. 1991); Hull Co. v. Hauser’s Foods, Inc., 924 F.2d 777, 780 (8th Cir. 1991). 
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Between July 28, 1988 and October 11, 1988, Myers agreed to purchase and 
receive 63 lots of agriculture products from Ranchero Packing Co., Inc. for a 
total of $334,000.00. On July 15, 1988, Myers and Ranchero entered into an 
agreement extending the payment period 45 days beyond the 10 required by 
the statute, an agreement permissible under the Secretary’s regulations. The 
record shows, however, that Myers failed to make full payment within the 
extended period. 

Myers’ defense is that it transferred real property to Ranchero as payment 
in full. Although the property was transferred to Sanchez, the owner and 
manager of Ranchero, Sanchez testified that he understood Myers to be 
responsib)e for the balance due should the property ultimately be sold for less 
than Myers’ outstanding obligation. At the time of the administrative hearing, 
the pragerty had yet ta be sald. 

What we have here ts nothing more (han an attempt by Myers to ameliorate 
Ranchero’s unpaid claim for goods sold and delivered with an unpaid claim 
now secured by a pledge of real estate. Stripped to its essence, the deal is an 
attempt by Myers to pay Ranchero from the proceeds of a future sale of real 
estate. Under these circumstances, we must agree with the Secretary that the 
strict admonition of Section 499b(4) of “full payment promptly” has not been 
met. It is stated congressional policy that, because the subject of these sales 
are perishable goods, time is always of the essence. 

Based on this record, there is substantial evidence to support the Secretary’s 
finding that the purchase price of the perishable commodities had not been 
paid by Myers in accordance with the statute and applicable regulations and 
that its violations were repeated, flagrant and willful. 


The Secretary also revoked Myers’ license on the independent ground that 
Lloyd Myers, sole shareholder in Lloyd Myers Co. Inc., made a false and 
misleading statement in an application to renew the corporation’s license in 
violation of PACA. 

At all times relevant to our inquiry, Lloyd Myers conducted his business 
under a license issued in the corporate name. On October 16, 1984, Myers 
filed an application for a PACA license in the name of the corporation, which 
had been chartered under the laws of California. The corporation was 
originally incorporated on August 31, 1979, but on August 2, 1982, California’s 
Franchise Tax Board suspended its corporate charter for non-payment of 
California franchise taxes. On August 15, 1988, after the corporation paid its 
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delinquent taxes covering an extensive period from August of 1981 through 
August of 1987, the state restored the corporate charter. 

Following the October 1984 application by Myers, PACA officials relicensed 
the corporation without investigating its corporate status. Thus, at the time 
the application was made by the corporation for a license, the state considered 
the corporation charter suspended. Lloyd Myers Co. Inc. had no power to 
function under California law. After this information came to its attention, 
the Agriculture Department revoked Myers’ license. The Department ruled 
that Lloyd Myers made a false or misleading statement in the license 
application, to-wit, that the applicant was a viable California corporation. 
Myers requested a hearing before an ALS who found in its favor, but upon 
appeal the judicial officer reversed. 

We must first decide whether the Secrelary time)y appealed the ALJ’s 
ruling on this matter to the judicia) officer. We are satisfied that the judicial 
officer did not err in deciding that the agency’s cross-appeal and response to 
Myers’ appeal were timely filed on March 20, 1991. The record shows that 
on February 23, 1990, the ALJ, with the consent of the parties, consolidated 
the proceedings at PACA Docket No. D-88-547 (false and misleading 
application claim) and No. D-89-539 (untimely payment claim). On 
December 11, 1990, the ALJ issued a decision and order in the consolidated 
cases. 

On January 11, 1991, Myers received an extension of time in which to file 
an administrative appeal. Subsequently, Myers appealed the ALJ’s decision 
to revoke its license for untimely payments. Then, the agency cross-appealed 
the ALJ’s decision not to revoke Myers’ license because of misleading 
statements made in its application. The judicial officer determined that, when 
the ALJ granted the extension, it applied to both the agency and Myers 
because the cases had been consolidated. We conclude that the judicial 
officer did not err in deciding that the agency’s administrative appeal was 
timely filed. 

On the merits, we begin with the statute itself. PACA explicitly permits the 
Secretary to revoke a license obtained through the use of either an inaccurate 
or a misleading statement. 7 U.S.C. § 499h(c). Here, Myers represented 
itself as a corporation when in fact its charter had been suspended. Under 
California law, a corporation, which has been suspended for failure to pay 
franchise taxes, is prohibited from conveying property or enforcing a contract. 
Usher v. Henkel, 205 Cal. 413, 417 (1928); Damato v. Slevin, 214 Cal. App. 3d 
668, 674 (1989); see also Mather Constr. Co. v. United States, 475 F.2d 1152, 
1155 (Cl. Ct. 1973) ("Under the law of California, a corporation which has 
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been suspended for failure to pay franchise taxes is prohibited from suing, 
from defending a suit, or from appealing from an adverse decision."). We 
have stated that upon suspension of a corporate franchise, the business entity 
"[can] not function as a corporation and [is] incapable of exercising corporate 
powers for any business purpose." McLaughlin Land & Livestock Co. v. Bank 
of America, 94 F.2d 491, 493 (9th Cir. 1938). 

A PACA official testified that had Myers revealed in its application that the 
corporate charter had been suspended, it would not have been issued a license 
in 1984. Supp.E.R. at 54. 

Under these circumstances, we conclude that there was substantial evidence 
to support the Secretary's determination to revoke Myers’ license due to a 
violation of Section 499h(c). 


IV. 


In sum, we determine that there was substantial evidence to support the 
Secretary’s decision to revoke Myers’ PACA license on two separate and 
independent grounds, the violation of Section 499b(4) and the violation of 
Section 499h(c). 

We have considered all contentions presented in this petition for review. 
To the extent not discussed hercin, any other arguments have been considered 
and rejected. 

The petition for review is DENIED. 


ABL PRODUCE, INC. v. UNITED STATES DEPARTMENT OF 
AGRICULTURE. 

No. 93-3044. 

Filed May 25, 1994. 


Violation of employment restrictions - Affiliation - Notice and opportunity to correct conduct - 
Substantial evidence - License suspension - Period of suspension reduced. 


The United States Court of Appeals for the Eighth Circuit upheld the Secretary’s determination 
that petitioner violated the employment restrictions contained in the PACA, but reduced the 
sanction from a license revocation to a thirty-day suspension. The definition of "employ" and 
"employment" in the PACA focuses the analysis on whether there was a relationship between 
the PACA-barred individual and petitioner’s business operations, and not necessarily whether 
there was an agency relationship between the individual and petitioner. Here, the individual 
clearly became affiliated with petitioner's business operations by contacting customers and 
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suppliers and buying and selling produce on petitioner’s behalf. The Department's letter, which 
warned of a potential administrative action if the individual in question was found to be affiliated 
with petitioner’s operations, satisfied the notice requirement of the APA and dispensed with 
petitioner’s estoppel argument. The court concluded that the JO’s revocation of petitioner’s 
license was not supported by substantial evidence and instructed that the sanction be reduced 
to the thirty-day suspension originally ordered by the ALJ in view of the relevant circumstances. 


Before Fagg, Circuit Judge, Floyd R. Gibson, Senior Circuit Judge, and Beam, Circuit Judge. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


PETITION FOR REVIEW OF AN ORDER 
OF THE DEPARTMENT OF AGRICULTURE 


FLOYD R. GIBSON, Senior Circuit Judge. 

ABL Produce, Inc., ("ABL") petitions for review of the Secretary of 
Agriculture’s determination that it violated the employment restrictions 
contained in the Perishable Agricultural Commodities Act ("PACA"). It also 
seeks review of the Secretary’s decision to revoke ABL’s license as punishment 
for this violation. We uphold the Secretary’s determination that ABL violated 
PACA, but modify the penalty imposed for the violation. 


I. BACKGROUND 


In May 1990, the Department of Agriculture (referred to variably as "the 
Secretary" or "the Department") commenced disciplinary proceedings against 
Lombardo’s Fruit & Produce Company ("Lombardo Fruit") for its repeated 
violations of PACA. Anthony Lombardo, Sr., ("Lombardo"), who was 
“responsibly connected" to Lombardo Fruit, faced the prospect of being 
unemployable by other PACA licensees in the event Lombardo Fruit was 
found to have engaged in flagrant or repeated violations of PACA. See 7 
U.S.C. § 499h(b) (1988). 

In October or November of 1990, while the disciplinary proceeding against 
Lombardo Fruit was still pending, Lombardo presented a business proposal 
to Orville Middendorf, who was President and majority shareholder of 
Middendorf Meat Company, Middendorf Quality Foods, and a fish company 
(whose name does not appear in the record). Middendorf Quality Foods, 
which sold frozen produce, was a PACA licensee. 
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Lombardo’s idea was for Middendorf to expand his operations by starting 
a fresh produce company and a truck leasing company. The fresh produce 
company would complement Middendorf’s other businesses, and the truck 
company would transport the merchandise to Middendorf’s customers at a 
lower cost than Middendorf was currently incurring. Lombardo informed 
Middendorf about his impending suspension, but said that he could help start 
the produce company’s operation until the suspension was actually imposed. 
Once the suspension was imposed, Lombardo was to work solely for and on 
behalf of the trucking company. 

Middendorf adopted Lombardo’s suggestions, and two corporations were 
formed. ABL Produce, Inc. ("ABL"), was the produce company, and as such 
was a PACA licensee. The trucking company was called ACME Leasing 
Company ("ACME"). Middendorf was ABL’s president and sole shareholder. 
Lombardo was neither an officer nor a director of either corporation. 

In March of 1991, the proceedings against Lombardo Fruit concluded with 
the Secretary’s finding that the company had committed repeated and flagrant 
violations of PACA. The Secretary then issued an order suspending 
Lombardo; the suspension was to begin on May 6, 1991. On June 26, the 
Department wrote to ABL, expressed its understanding that Lombardo was 
employed by ABL, explained that the concept of employment included “any 
affiliation of any person with the business operations of a licensee," and 
indicated that Lombardo’s employment must cease within thirty days of 
receipt of the letter. Middendorf discussed the letter with Lombardo, who 
promised to refrain from any involvement in ABL’s activities and to 
concentrate solely on ACME’s operations. Middendorf then responded to the 
Department, indicating that Lombardo was no longer employed by ABL but 
rather was employed by ACME, and that Lombardo had ceased all 
involvement in ABL’s operations. Middendorf’s response also stated that he 
“trust[ed] that no adverse action will be taken against ABL without . . . being 
notified in advance and given an opportunity to respond" and requested to be 
informed if this understanding was incorrect. The Department replied on 
October 8, 1991, acknowledging receipt of Middendorf’s letter and informing 
him that “in the future, if Anthony G. Lombardo is found to be affiliated with 
or employed by your firm, with or without compensation, an administrative 
action may be taken to suspend or revoke your firm’s license." 

That same month, the Department received reports that Lombardo was still 
working for ABL, and initiated an investigation. Middendorf cooperated with 
the investigators. Near the conclusion of the investigation Middendorf asked 
Bruce Summers, one of the investigators, if there appeared to be any 
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problems. Summers indicated that there were some "gray areas" in light of 
the close proximity of ABL’s and ACME’s business premises and the close 
business relationship between the two companies. Middendorf then asked the 
investigator to let him know if the investigation revealed that ABL was not 
complying with PACA’s requirements. However, instead of reporting to 
Middendorf, in January 1992, the Department filed a complaint alleging that 
Lombardo continued to work for the ABL after his suspension commenced. 
Middendorf referred the complaint to his attorney, Robert Guest, with 
instructions to look into the matter. At approximately the same time 
Middendorf received the complaint, one of ABL’s salespeople threatened to 
resign because Lombardo was seeing her customers. Armed with this 
information, Guest contacted some of ABL’s customers, some of whom 
indicated that they had, on occasion, placed orders through Lombardo.’ 
After Guest reported the results of his investigation, Middendorf demanded 
(and received) Lombardo’s resignation. 

ABL requested a hearing on the complaint, which was held before an 
Administrative Law Judge ("ALJ") in September 1992. After hearing 
testimony from, among others, Lombardo, Middendorf, Guest, and some of 
ABL’s customers, the ALJ found that Lombardo continued business contacts 
with ABL’s produce suppliers and customers after his suspension was to have 
started. The ALJ further concluded that the violation was neither intentional 
nor flagrant. Consequently, the ALJ rejected the Secretary’s suggestion that 
ABL’s license be revoked and instead suspended ABL’s license for thirty days. 

Both ABL and the Secretary appealed to the Department’s Judicial Officer 
("JO").2 The JO upheld the ALJ’s determination that ABL violated PACA 
by allowing Lombardo to transact business on its behalf, but ordered that 
ABL’s license be revoked. ABL now appeals to this court. 


II. DISCUSSION 


A. Violation 


‘Guest's investigation also uncovered several other improprieties committed by Lombardo. 
As these acts were not relevant to the Department’s complaint, we shall not detail them. 


The Secretary has delegated final authority to the Judicial Officer to decide these cases. See 
1 CFR. § 2,35 (1993). 
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ABL does not quarrel with the JO’s factual findings regarding Lombardo’s 
actions. Instead, it presents a series of arguments contending that ABL 
should not be punished for Lombardo’s actions. We reject these arguments. 


1. Lombardo’s Acts Were Unauthorized 


PACA provides that "no licensee shall employ any person . . . who is or has 
been responsibly connected with any person whose license has been revoked 
or is currently suspended by order of the Secretary." 7 U.S.C. § 499h(b)(1) 
(1988). There is no doubt that Lombardo was responsibly connected with 
Lombardo Fruit and thus could not be employed by another PACA licensee. 
The question is whether ABL employed him within the meaning of PACA. 

"The terms ‘employ’ and ‘employment’ mean any affiliation of any person 
with the business operations of a licensee, with or without compensation, 
including ownership or self-employment." Id. § 499a(10). The definition 
makes clear that the analysis is to focus on whether there was a relationship 
between Lombardo and ABL’s business operations, and not necessarily 
whether there was an agency relationship between Lombardo and ABL. Cf. 
Tri-County Wholesale Produce Co. v. Department of Agriculture, 822 F.2d 162, 
165 (D.C. Cir. 1987) (per curiam) ("the term ‘employment’ is to be given a 
broad reading, indeed to include ‘any affiliation.”). With this understanding 
in mind, it is clear that Lombardo became affiliated with ABL’s business 
operations when he contacted customers and suppliers and bought and sold 
produce, all on ABL’s behalf. Thus, he was employed within the meaning of 
PACA, and the fact that he was so employed while he was suspended 
constitutes a violation of § 499(b). 

ABL contends that it should not be held responsible for Lombardo’s actions 
because Lombardo acted without authorization, and because Middendorf did 
not know about Lombardo’s failure to obey orders to cease conducting 
business on ABL’s behalf. In other words, Middendorf was an innocent, 
unknowing party to Lombardo’s unauthorized actions. However correct this 
characterization may be, ABL’s argument fails because Middendorf is not the 
party charged with violating PACA; ABL is. It is true that, as a corporation, 
ABL can act only through its agents. However, ABL does not act only 
through Middendorf. Accordingly, ABL cannot claim to be innocent and 
unaware of Lombardo’s actions because, at a minimum, it (through its agents) 
knew or should have known that Lombardo was conducting business dealings 
on its behalf with both suppliers and customers. The very fact that ABL 
(through its agents) participated in the business transactions arranged by 
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Lombardo, and reaped the benefits from those transactions, belies any claim 
that ABL did not affiliate itself with Lombardo in violation of PACA. 


2. Inadequate Notice/Estoppel 


ABL contends that the Department failed to give the notice required by the 
Administrative Procedures Act ("APA"). In a related argument, ABL 
contends that the Department should be estopped from taking action against 
ABL’s license because Middendorf was misled into believing ABL was not 
violating PACA. We reject both arguments. 

First, as to the notice required by the APA, we begin by examining 5 U.S.C. 
§ 558(c) (1988), which states in pertinent part that 


the withdrawal, suspension, revocation, or annulment of a license is 
lawful only if, before the institution of agency proceedings therefor, the 
licensee has been given- 

(1) notice by the agency in writing of the facts or conduct which may 
warrant the action; and 

(2) opportunity to demonstrate or achieve compliance with all lawful 
requirements. 


ABL contends that the Department’s letter of October 8 failed to provide 
the requisite notice because it did not clearly state that Lombardo’s 
involvement in ACME would be considered employment within the meaning 
of PACA. Although ABL’s point is well-taken, it misses the mark because the 
violation was not premised on Lombardo’s activities with regard to ACME;? 
as explained above, it is predicated on Lombardo’s involvement in ABL’s 
business activities. Accordingly, the Department’s June 26 letter, which 
warned that an administrative action could be filed if Lombardo was found to 
be affiliated with ABL’s operations, satisfied the APA’s notice requirement. 

ABL’s estoppel argument is premised upon Bruce Summers’ failure to 
indicate that Lombardo’s invoivement in ACME constituted a violation of 
PACA’s employment restriction and his subsequent failure to provide 


*The Judicial Officer acknowledged that he did not need to decide whether Lombardo’s 
involvement in ACME violated PACA’s employment restrictions, but proceeded to conclude that 
it did. We construe the Judicial Officer’s observation that the issue did need not be reached as 
meaning that the violation is not predicated on this fact. Accordingly, we decline to address the 
issue further. 
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Middendorf with any kind of a report on his findings. We reject this 
argument because it rests, like the argument regarding notice, on the mistaken 
premise that Lombardo’s involvement in ACME is the basis for the violation. 
To the extent that ABL is contending that Summers was obligated to inform 
Middendorf about his findings with respect to Lombardo’s involvement in 
ABL’s business activities, its argument is clearly flawed. ABL, through 
Middendorf, had been warned to sever all affiliation with Lombardo. 
Subsequent investigation by Summers revealed that his warning had not been 
heeded. Consequently, there was a violation of PACA, and Summers was not 
obligated by law to inform Middendorf of his findings.* 


B. Sanction 


Once it has been determined that a licensee has violated PACA’s 
employment restriction, the Secretary may elect to either suspend or revoke 
the license. 7 U.S.C. § 499h(b) (1988). Because Congress has entrusted the 
Secretary to enforce PACA, we must be deferential to its permissible 
decisions, Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 185 (1973); 
however, our prior decisions make clear that we are still obligated to consider 
whether the sanction is "so without justification in fact as to constitute an 
abuse of the Secretary’s discretion." Ferguson v. Department of Agriculture, 911 
F.2d 1273, 1278 (8th Cir. 1990) (quotations omitted). Whether a remedy is 
appropriate "will depend on ‘the pertinent statute and relevant facts.” Jd. at 
1277-78 (quoting Butz, 411 U.S. 189). 

In his order, the JO rejected the ALJ’s sanction of a 30-day suspension. In 
so doing, he quoted a prior decision indicating 


that reliance will no longer be placed on the "severe" sanction policy set 
forth in many prior decisions .... Rather, the sanction in each case will 
be determined by examining the nature of the violations in relation to the 


“ABL reiterates that Middendorf did not know of Lombardo’s involvement in ABL’s 
activities, and could not have known because he did not have daily contact with ABL. We again 
note that it is ABL, not Middendorf, that has been charged with violating PACA. Even if 
Middendorf had been charged, he cannot excuse! : violation of purposely avoiding knowledge. 
He had been warned as to the nature of the pro-cribed conduct, and had been warned of the 
consequences of non-compliance. The violation cannot be excused simply because Middendorf 
ordered Lombardo to disassociate himself from ABL and then refrained from insuring that 
Lombardo complied with his order. 
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remedial purposes of the regulatory statute involved, along with all 
relevant circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


JO’s decision at 27 (quoting /n re S.S. Farms Linn County, Inc. 50 Agric. Dec. 
476, 497 (1991), affd, 991 F.2d 803 (9th Cir. 1993) (Table)). The JO then 
concluded that revocation was an appropriate remedy for the reasons testified 
to by the Department’s "sanction witness;" namely, that Lombardo was 
responsibly connected to a produce company (Lombardo Produce) that failed 
to pay over a million dollars to produce suppliers, ABL had been notified not 
to employ Lombardo, and the "violations were repeated and flagrant." Jd. at 
26-27. Though we are mindful that PACA is designed to protect small 
farmers from the risk of not receiving payments from their purchasers, Jn re 
Lombardo Fruit & Produce Co., 12 F.3d 110, 112 (8th Cir. 1993), the 
Secretary’s conclusions are not supported by substantial evidence on the 
record and his decision to revoke ABL’s license clearly ignored several 
"relevant circumstances" revealed in the record. 

Initially, we are troubled by the Secretary's determination that ABL’s 
violations were repeated and flagrant. In making this finding, the JO relied 
exclusively on the sanction witness’ testimony. The sanction witness opined 
that the violations were repeated and flagrant because the affiliation continued 
after the Department notified ABL not to employ Lombardo and because the 
employment continued until Lombardo was terminated in March 1992. The 
first factor cannot be determinative because, as discussed earlier, the APA 
requires all licensees to receive notice before a license is revoked. The fact 
that ABL received the notice required by law does not mean that the violation 
was flagrant or repeated. 

As to the second factor, it is misleading to assert that the violation was 
repeated simply because Lombardo was not terminated until March of 1992. 
This might have some bearing if Lombardo had daily involvement in ABL’s 
activities, but this is not the case. Several of ABL’s customers testified that 
they conducted business dealings through Lombardo, but also clearly indicated 
that they did not always do so; in fact, the impression left by these witnesses 
is that they usually dealt with people other than Lombardo. The record also 
demonstrates that most of Lombardo’s activities involved ACME, which 
involvement is not the basis for this action. See footnote 3, supra. Though 
it is true that Lombardo did not leave Middendorf’s employ until March of 
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1992, this does not accurately portray the degree of Lombardo’s involvement 
in ABL’s business activities. 

It is clear from the record that ABL tried, albeit unsuccessfully, to prevent 
Lombardo from involving himself in the company’s activities. Though there 
is no denying that the violation calls for a punishment, consideration of the 
"relevant circumstances" should include consideration of the statute’s purpose. 
Here, none of ABL’s bills went unpaid, so nobody has suffered the harm 
PACA was primarily designed to prevent. We also note that the brunt of the 
sanction, if upheld, will be most keenly felt by Middendorf personally; as a 
person "responsibly connected" to ABL, Middendorf will be required to 
disassociate himself from his other PACA-licensed company. See 7 U.S.C. § 
499h(b) (1988); cf. Ferguson, 911 F.2d at 1282 ("Our conclusion is not based 
upon but is strengthened by the fact that the six-month suspension would 
likely put Ferguson out of business."). This is particularly important in light 
of the most compelling and unique circumstance contained in the record: the 
fact that Lombardo engaged in deceptive acts to hide his activities from 
Middendorf and issued threats to prevent those who discovered his 
involvement from reporting to Middendorf. It should also be considered 
(although it apparently was not considered in the administrative proceeding) 
that until this episode, neither Middendorf nor his companies have committed 
violations of PACA or any other statutory scheme administered by the 
Secretary. We thus conclude, after examining all the relevant circumstances, 
that the Secretary’s decision to revoke ABL’s license cannot be countenanced. 
We believe the ALJ’s original sanction of a thirty day suspension is more 
appropriate, and reduce the sanction accordingly. 

On appeal, the Secretary suggests additional bases in support of the 
revocation order, none of which are persuasive. The Secretary first points to 
Lombardo’s involvement in starting ABL’s operations, which was approved of 
and known by Middendorf. However, Lombardo was not suspended at that 
point in time, so his involvement in getting ABL off the ground was not 
improper and cannot be a factor in determining the appropriate punishment 
in this case. The Secretary also suggests that the arrangement between ABL 
and ACME was a sham, designed solely to give Lombardo a safe, non-PACA- 
licensed business entity from which he could secretly operate ABL. The 
record is completely devoid of any evidence in support of this characterization; 
to the contrary, the record demonstrates that ACME and ABL were separate 
companies, one being a produce company and the other being a trucking 
company. 


ot 


ite 


ABL PRODUCE, INC. v. USDA 699 
53 Agric. Dec. 691 


Lest the reader believe that a thirty-day suspension is only a slight 
punishment, we note that the record reveals that such a suspension may cause 
ABL to go out of business. Even if the suspension does not cause ABL to 
permanently cease operations, it will certainly have a dramatic effect on its 
profitability, as the company would lose customers. Given the nature of the 
violation and the other factors we have identified, a thirty-day suspension is 
a sufficient sanction. 


III. CONCLUSION 


We conclude ABL violated PACA’s employment restriction by allowing 
Lombardo to be affiliated with its business activities. We also conclude that 
the Secretary provided ABL the notice and opportunity to comply required by 
the APA. However, after considering all the relevant circumstances presented 
in this case, substantial evidence does not support the Secretary’s decision to 
revoke ABL’s license, and we instruct that the sanction be reduced to a thirty- 
day suspension. 

[As AGRICULTURE DECISIONS goes to press, the final version of ABL 
Produce, Inc. v. United States Department of Agriculture has not been released 
for publication in the permanent law reports. Until released, this opinion is 
subject to revision or withdrawal.-Editor] 
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DISCIPLINARY DECISIONS 


In re: GREEN & MILAM, INC. and L/B CITRUS COMPANY, INC. 
PACA Docket No. D-94-509. 
Bench Decision issued December 3, 1993. 


Wilful, flagrant and repeated violations - "Responsibly connected" - Per se rule - License denial. 


Judge Kane denied the PACA license application of a respondent whose sole principal had 
engaged in practices of a character prohibited by the Act, while serving as an officer and director 
of another respondent, which was found to have committed willful, flagrant and repeated 
violations of the PACA. In his determination that the individual was "responsibly connected" to 
the violating corporation, Judge Kane applied the per se interpretation of the statutory definition. 


JoAnn Waterfield, for Complainant. 
D. Richard Jones III, Atlanta, GA, for Respondent. 
Decision issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative Procedure Act, 
Pub. L. 89-554, 80 Stat. 384 (1966), as amended, Pub. L. 95-251, 92 Stat. 182 
(1978), with particular reference to 5 U.S.C.A., Sections 554 and 557 (West 
1977 & Supp. 1993), and the Rules of Practice of the Department of 
Agriculture Governing Formal Adjudicative Administrative Proceedings, 7 
C.F.R. §§ 1.130 - 1.151 (1993). 

The proceeding was instituted by notice to show cause and complaint issued 
by the director of the Fruit and Vegetable Division of the Agricultural 
Marketing Service on November 24, 1993. 

The notice to show cause and the complaint were issued pursuant to 7 
USS.C. § 499, et seqg., also known as PACA. 

The complaint alleges that respondent Green & Milam, Inc. committed 
willful, flagrant and repeated violations of PACA by failing to promptly pay 
for produce it had bought. Notice was also directed to L/B Citrus Company, 
Inc. to show cause why its application for a PACA license should not be 
denied because it was allegedly unfit to be licensed. 

A hearing was held before me in Atlanta, Georgia, on December 3, 1993. 
The complaint counsel was JoAnn Waterfield and respondents were 
represented by D. Richard Jones, III, of Atlanta, Georgia. 
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As a result of the proceeding an order will hereinafter issue, finding a 
violation of the Act by respondent Green & Milam, Inc., and denying to L/B 
Citrus Company, Inc. the sought-after license. 

The facts are that respondent Green & Milam is a corporation organized 
and existing under the laws of the State of Georgia. Its last known business 
address was 16 Forest Parkway, Forest Park, Georgia. Respondent Green & 
Milam, Inc. was licensed under the provisions of the PACA under License 
720650, which was issued to Green & Milam, Inc., on October 19, 1971. This 
license terminated on October 19, 1993, pursuant to 7 U.S.C. § 499d(a), when 
the firm failed to pay the annual required renewal fee. 

Marion L. Harrison was an officer and a member of the board of directors 
of Green & Milam, Inc. from 1984 to February 26, 1993. Respondent L/B 
Citrus Company, Inc. is a corporation organized and existing under the laws 
of the State of Georgia. Its business address is 294 Camelot Drive, 
Fayetteville, Georgia, 30214. 

Marion L. Harrison is president, secretary, treasurer, full director and 100% 
stockholder of L/B Citrus Company, Inc. 

Respondent Green & Milam, Inc. during the period of July 1992, through 
June of 1993, failed to make full payment promptly to some 60 sellers of the 
agreed purchase price in the total amount of $937,691.94, involving 553 
transactions involving perishable agricultural commodities, which it purchased 
and accepted in interstate and foreign commerce. 

At this point, I will ask the reporter to put into the record the financial 
data, which I am taking from Roman IV of the complaint. 

Based on Complainant’s Exhibit Number 65, of the amount previously 
described, $526,576.09 was due and unpaid to 35 sellers of produce to Green 
& Milam, Inc., prior to the resignation of Mr. Harrison on February 26, 1993. 

It should be further noted that Green & Milam, Inc. sold the trade name 
of L/B Citrus Company, Inc. to Mr. Harrison along with certain other 
specified assets on March 31, 1993, expecting that these assets would be 
transferred to a corporation to subsequently be incorporated as L/B Citrus 
Company, Inc. 

The initial decision should also reflect that the Act at 7 U.S.C. § 499b(4) 
and 499d(d) are essential elements of this finding, as is the definition from 7 
U.S.C. § 499a for the term responsibly connected, which in most recent terms 
is as follows: 


The term “responsibly connected" means affiliated or connected with a 
commission merchant, dealer, or broker as (A) partner in a partnership, 
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or (B) officer, director, or holder of more than ten per centum of the 
outstanding stock of a corporation or association. 


During the testimony that was received in evidence, the former 100% and 
the present 100% owner of Green & Milam, Mr. Harrison, acknowledged the 
fact that he had been overwhelmed as a result of the domino effect of his 
debtors not being able to supply payment for produce which he had shipped, 
he then in turn not being able to pay for produce he had received from his 
shippers, resulting in an admitted violation of the act. 

The result of that failure must unfortunately be visited upon Mr. Harrison 
as a result of a very strict ruling in prior cases on the responsibly connected 
issue. 

I would like to direct attention to three cases, those being Faour v. USDA, 
which is reported at 985 F.2d 217, the 5th Circuit Court of Appeals, March 8, 
1993, in which a per se application of the statute was followed. This is also 
found in Pupillo v. U.S., 755 F.2d 638, out of the 8th Circuit in 1985. And I 
would also like attention be directed to Melvin Seigel v. Lyng, reported at 851 
F.2d 412, D.C. Circuit, 1988. That’s the precedent that supports the finding 
of the per se application of the rule that we find in the definition at 499a. 

Therefore, I must proceed to the entry of the order as requested by 
complaint counsel, and that is as follows: 


Respondent Green & Milam, Inc. has committed willful, flagrant and 
repeated violations of Section 2(4) of the Perishable Agriculture 
Commodities Act, which is at 7 U.S.C. § 499b(4) and the facts and the 
circumstances are published, that Respondent L/B Citrus Company, Inc. is 
unfit to be licensed under the PACA because its sole principal, Marion L. 
Harrison, has engaged in practices of a character prohibited by PACA as 
an officer and director of Green & Milam, Inc. prior to a resignation 
therefrom on February 26, 1993, and therefore a denial of the license 
application is established. 


Pursuant to the rules of practice, this decision will become final without 
further proceedings 35 days after service, unless appealed to the secretary by 
a party to the proceeding within 30 days after service as provided in the Rules 
of Practice at 7 C.F.R. § 1.145. 

This order shall take effect on the 11th day after it becomes final. 

[This Decision and Order became final January 7, 1994.-Editor] 
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In re: FRANK TAMBONE, INC. 
PACA Docket No. D-92-550. 
Decision and Order filed February 2, 1994. 


Failure to make full payment promptly — Willful, flagrant and repeated violations. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) publishing the finding that 
Respondent committed willful, flagrant and repeated violations by failing to make full payment 
promptly for produce. This case is governed by numerous precedents summarized in Jn re The 
Caito Produce Co., 48 Agric. Dec. 602 (1989). 


JoAnn Waterfield & Mary K. Hobbie, for Complainant. 

Andrew J. Walko & C. Dennis Southard, Philadelphia, PA, for Respondent. 
Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision 
and Order on November 9, 1993, publishing the finding that Respondent 
committed willful, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. § 499b), by failing to make full payment promptly for produce. 

On December 10, 1993, Respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On 
January 10, 1994, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with additions 
or changes shown by brackets, and with a few trivial changes not specified. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigatjon; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; hereinafter the "PACA"), the regulations promulgated pursuant to the 
PACA (7 C.F.R. §§ 46.1 through 46.45), and the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted by the Secretary 
(7 C.F.R. §§ 1.130 through 1.151; hereinafter the "Rules of Practice"). The 
proceeding was instituted by a complaint filed on May 15, 1992, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. The complaint alleged that the 
respondent, Frank Tambone, Inc. (hereinafter "respondent"), violated section 
2 of the PACA (7 U.S.C. § 499b) by failing to make full payment promptly to 
12 sellers of the agreed purchase prices for 158 lots of perishable agricultural 
commodities, for a total of $204,596.54. Respondent filed an answer on 
July 8, 1992, in which it stated it was unable to admit or deny that it failed to 
make full payment promptly as alleged in the complaint because of an 
October 27, 1991, fire that damaged or destroyed its records. 

An oral hearing was held on May 12, 1993, before Administrative Law 
Judge Dorothea A. Baker, in Washington, D.C. Complainant was represented 
by JoAnn Waterfield, Esquire, and Mary K. Hobbie, Esquire, of the Office of 
the General Counsel, U.S. Department of Agriculture, Washington, D.C. 
20250. Respondent was represented by Andrew J. Walko, Esquire, and 
C. Dennis Southard, Esquire, of the firm Clark, Ladner, Fortenbaugh, & 
Young, whose address is One Commerce Square, 2005 Market Street, 
Philadelphia, Pennsylvania 19103. Both parties introduced numerous 
documents into evidence at the hearing. Throughout these Findings of Fact, 
Conclusions and Order, complainant’s exhibits will be referred to as "CX," 
respondent’s exhibits will be referred to as "RX," the joint exhibit of the 
parties will be referred to as "JX," and the hearing transcript will be referred 
to as "Tr." In due course, the parties filed briefs. The last brief was filed 
October 4, 1993. 


Pertinent Statutory Provisions 


1. Sec. 2(4) [(7 U.S.C. § 499b)]. 
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It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking 
in connection with any such transaction; or fail to maintain the trust as 
required under [section 499e(c) of this title]; 


2. Sec. 4(a) [(7 U.S.C. § 499d(a))]. 
(a) Authority to do business; termination; renewal 


Whenever an applicant has paid the prescribed fee the Secretary, except 
as provided elsewhere in this [chapter], shall issue to such applicant a 
license, which shall entitle the licensee to do business as a commission 
merchant and/or dealer and/or broker unless and until it is suspended 
or revoked by the Secretary in accordance with the provisions of this 
[chapter], or is automatically suspended under section [499g(d) of this 
[title], but said license shall automatically terminate on any anniversary 
date thereof unless the anual [sic] fee has been paid: Provided, That 
notice of the necessity of paying the annual fee shall be mailed at least 
thirty days before the anniversary date: Provided, further, That if the 
annual fee is not paid by the anniversary date the licensee may obtain a 
renewal of that license at any tir)? within thirty days by paying the fee 
provided in section [499c(b)] of this [title], plus $5, which shall be 
deposited in the Perishable Agricultural Commodities Act fund provided 
for by section [499c(b)} of this [title]: And provided further, That the 
license of any licensee shall terminate upon said licensee, or in case the 
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licensee is a partnership, any partner, being discharged as a bankrupt, 
unless the Secretary finds upon examination of the circumstances of such 
bankruptcy, which he shall examine if requested to do so by said licensee, 
that such circumstances do not warrant such termination. 


3. Sec. 8(a) [(7 U.S.C. § 499h(a))]. 
(a) Authority of the Secretary 


Whenever (a) the Secretary determines, as provided in section [499f] 
of this [title], that any commission merchant, dealer, or broker has 
violated any of the provisions of section [499b] of this [title], or (b) any 
commission merchant, dealer, or broker has been found guilty in a 
Federal court of having violated section [499n(b)] of this [title], the 
Secretary may publish the facts and circumstances of such violation 
and/or, by order, suspend the license of such offender for a period not 
to exceed ninety days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the offender. 


Pertinent Regulations 
Sec. 46.2(aa) [(7 C.F.R. § 46.2(aa))]. 


Full payment promptly is the term used in the [PACA] in specifying the 
period of time for making payment without committing a violation of the 
[PACA]. "Full payment promptly,” for the purpose of determining 
violations of the [PACA], means: 


(5) Payment for produce purchased by a buyer, within 10 days after 
the day on which the produce is accepted; 


(11) Parties who elect to use different times of payment than those set 
forth in paragraphs (aa)(1) through (10) of this section must reduce their 
agreement to writing before entering into the transaction and maintain 
a copy of the agreement in their records. If they have so agreed, then 
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payment within the agreed upon time shall constitute “full payment 
promptly," Provided, That the party claiming the existence of such an 
agreement for time of payment shall have the burden of proving it. 
[Brackets by ALJ.] 


Findings of Fact 


The record evidence establishes the following Findings of Fact. To the 
extent any party’s proposed findings have not been adopted, it has been 
determined that such are irrelevant, immaterial, and/or not justified by the 
record evidence. 

1. Respondent, Frank Tambone, Inc. (hereinafter referred to as 
respondent), is a corporation organized and existing under the laws of the 
State of Pennsylvania, whose mailing address was 400 Lapp Road, Frazier, 
Pennsylvania 19355. 

2. Pursuant to the licensing provisions of the PACA, license number 880481 
was issued to respondent on January 4, 1988. The respondent’s license 
terminated on January 4, 1993, pursuant to section 4(a) of the Act (7 U.S.C. 
§ 499d(a)). It expired by its own terms when respondent failed to pay the 
required annual renewal fee. 

3. During the period of September 1991 through January 1992, complainant 
received 63 notices of intent to preserve trust benefits filed by produce sellers, 
alleging that respondent had failed to pay approximately $590,000.00 for 
produce it had purchased, received and accepted in interstate commerce. (Tr. 
10). The Department also received five reparation complaints filed against 
respondent alleging that respondent owed produce suppliers approximately 
$39,000.00 in contractual disputes involving interstate produce transactions. 
(Tr. 10). 

4. William R. Addington, III, a Marketing Specialist with complainant’s 
Perishable Agricultural Commodities Act regional office in North Brunswick, 
New Jersey, was assigned by his supervisor, Mikito Shaw, to investigate 
respondent as a result of the 63 notices to preserve trust benefits and the five 
reparation complaints which were filed against respondent. (Tr. 10). Because 
respondent’s place of business was destroyed by a fire on October 27, 1991, 
Mr. Addington went to the office of respondent’s accountant, 
Edward Leonard, on January 7, 1992. (Tr. 12). Upon his arrival at 
Mr. Leonard’s office, Mr. Addington spoke with Frank Tambone, respondent’s 
president, and Edward Léonard. (Tr. 12). Mr. Addington explained the 
reason for the investigation and requested access to respondent’s records. 
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(Tr. 12). Mr. Tambone and Mr. Leonard complied with Mr. Addington’s 
request and supplied all available records, including a purchase register, a cash 
disbursements journal, sone unpaid’ invoices, an accounts payable ledger, and 
some miscellaneous bank statements. (Tr. 13). 

5. The October 27, 1991, fire destroyed respondent’s 150- by 200-foot 
warehouse, approximately $125,000.00 worth of produce inventory, its fleet of 
eleven trucks, its computers, forklifts and other equipment, current financial 
records and computer backups, as well as some $30,000.00 to $40,000.00 worth 
of incoming payments. (Tr. 187-191, 203-204). 

6. Prior to the date of the fire, respondent and its president, 
Frank Tambone, as its predecessor, in more than forty years in the industry, 
had never had any trust notices or reparation complaints filed against it. (Tr. 
84; Answer). 

7. In the course of his investigation, Mr. Addington reviewed and 
photocopied the respondent’s accounts payable ledger, unpaid invoices,” 
purchase records, purchase register, cash disbursements journal, payroll 
journal, and miscellaneous bank records. (Tr. 13, 25). 

8. The respondent’s accounts payable ledger (CX 2) was constructed on 
October 31, 1991, from unpaid invoices’ received by respondent’s accountant 
from respondent’s creditors. (Tr. 13). Mr. Addington’s review of the ledger 
disclosed that the respondent had outstanding accounts payable to 163 vendors 
for approximately $475,000.00. Mr. Addington examined each of the accounts, 
eliminated non-produce related accounts, and the accounts of Pennsylvania 
based produce firms. Based on his review, Mr. Addington determined that 
the accounts payable ledger reflected that $150,000.00 remained outstanding 
in interstate produce transactions. (Tr. 14). 

Mr. Addington also examined invoices which the accountant identified as 
unpaid. (Tr. 14; CX 3). The invoices were supy .ied to respondent by its 
unpaid produce suppliers after the October 27, 1991, fire. Mr. Addington 
determined the due date for each of the invoices by identifying the shipping 
date, adding normal transit time, and adding the payment terms listed on the 


‘Respondent maintains that "unpaid" mischaracterizes the invoices as respondent was not 
sure they were in fact unpaid and owing. However, the assumption that the records were correct 
dc not seem unreasonable in the absence of other proof. 


*See footnote 1, supra. 


*See footnote 1, supra. 
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invoice. His review determined that approximately $205,000.00 remained past 
due and unpaid by respondent in interstate produce transactions. (Tr. 15). 

9. The findings of Mr. Addington’s reviews of the accounts payable ledger 
and the unpaid invoices are not inconsistent. Because the accounts payable 
ledger was constructed on October 31, 1991, and not updated, it failed to 
include unpaid invoices received by the accountant after that date and was, 
therefore, incomplete. The amounts past due and unpaid, as listed on the 
unpaid invoices, more accurately reflect respondent’s outstanding debt. (Tr. 
17). 

10. Respondent’s insurance carrier, Nationwide Insurance Company, 
denied respondent’s claim in fire insurance coverage. Thereupon, respondent 
retained counsel and commenced legal action for insurance coverage. 

11. On July 29, 1993, the United States District Court for the Eastern 
District of Pennsylvania entered judgment in favor of respondent against 
Nationwide in the amount of $194,000.00 

12. During the period August 16, 1991, through November 18, 1991, 
respondent purchased, received, and accepted perishable agricultural 
commodities from 12 sellers in 158 transactions in interstate commerce, in the 
total amount of $204,596.54, as set forth in paragraph 4 of the complaint. (Tr. 
18). At the conclusion of his investigation, Mr. Addington discussed these 
findings with Frank Tambone. Mr. Addington told Mr. Tambone that his 
investigation disclosed that approximately $205,000.00 remained past due and 
unpaid and explained to Mr. Tambone the possible Departmental actions 
which could occur as a result of his findings. Mr. Tambone endorsed the 
findings made by his accountant; that is, Mr. Tambone acknowledged that 
respondent owed at least $150,000.00 as set forth by the accountant in the 
accounts payable ledger. (Tr. 15-16). 

13. Respondent has negotiated with all Perishable Agricultural 
Commodities Act creditors and arrived at a settlement with said creditors and 
as of the date of the hearing, May 12, 1993, had paid in excess of $130,000.00 
to Perishable Agricultural Commodities Act creditors. 

14. In accordance with previous decisions of the Department’s Judicial 
Officer, the acts of respondent in failing to make full payment promptly to 12 
sellers of the agreed purchase price[s] totalling $204,596.54 for 158 
transactions involving perishable agricultural commodities which it purchased, 
received, and accepted in interstate commerce during the period August 16, 
1991, through November 18, 1991, constitute[] willful, repeated, and flagrant 
violations of section 2 of*the Act (7 U.S.C. 499b). 
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Conclusions 


The Perishable Agricultural Commodities Act was enacted to regulate and 
control the handling of fresh fruits and vegetables. 71 Cong. Rec. $2163 
(May 29, 1929). Its passage was occasioned by the severe losses that shippers 
and growers were suffering due to unfair practices on the part of commission 
merchants, dealers, and brokers. H.R. REP. NO. 1041, 71st Cong., 2d Sess. 
(1930). Its primary purpose was to provide a practical remedy to small 
farmers and growers who were vulnerable to the sharp practices of financially 
irresponsible and unscrupulous brokers in_ perishable agricultural 
commodities.’ Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 1971); O’Day v. 
George Arakelian Farms, Inc., 536 F.2d 856 (9th Cir. 1976). "Accordingly, 
certain conduct by commission merchants, dealers, or brokers [was] declared 
to be unlawful. (7 U.S.C. § 499b)." [Brackets by ALJ.] O’Day, supra, at 858. 
Enforcement is effectuated through a system of licensing with penalties for 
violations. H.R. REP. NO. 1041, 7ist Cong., 2d Sess. (1930). See also In re: 
George Steinberg and Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom. 
George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (2d Cir. 1974), cert. 
denied, 419 U.S. 830 (1974). 

The instant proceeding is an enforcement action with a two-fold purpose: 
(1) to determine whether respondent violated section 2(4) of the PACA (7 
U.S.C. § 499b(4)); and (2) if so, to further determine what sanction should be 
issued as a consequence thereof. These issues are dealt with below. 

Section 2(4) of the PACA (7 U.S.C. § 499b[(4)]) makes it unlawful, inter 
alia, for any commission merchant, dealer, or broker’ to fail to "make full 
payment promptly" of its obligations with regard to transactions involving 
perishable agricultural commodities made in interstate commerce. Insofar as 
is pertinent here, full payment promptly is defined by the regulations (7 C.F.R. 
§ 46.2(aa)(5)) as requiring payment of the agreed purchase prices for produce 
within ten days after the day on which the produce is accepted. 


“It also has been held that Congress intended, by enactment of the Perishable Agricultural 
Commodities Act. to establish bars to preclude all but financially responsible persons from 
engaging in the businesses subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir. 
1967), cert. denied, 389 U.S. 385 (1967); Marvin Tragash Co. v. United States Dep’t of Agric., 524 
F.2d 1255, 1257 (Sth Cir. 1975). 


‘These terms are defined in 7 U.S.C. § 499a(5), (6) and (7). 
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It is abundantly clear from the record that respondent violated section 2(4) 
of the Perishable Agricultural Commodities Act (7 U.S.C. § 499b[(4))). 
Complainant presented overwhelming evidence at the hearing that respondent 
failed to make full payment promptly to twelve (12) sellers of the agreed 
purchase prices totalling $204,596.54 for one hundred fifty-eight (158) 
transactions involving perishable agricultural commodities which it purchased, 
received and accepted in interstate commerce during the period of August 16, 
1991, through November 18, 1991, as alleged in paragraph 4 of the complaint, 
and supported by CX 2 and CX 3. 

In accordance with the Judicial Officer’s decisions, the acts of respondent 
in failing to make full payment promptly to 12 sellers of the agreed purchase 
prices totalling $204,596.54 for 158 transactions involving perishable 
agricultural commodities which it purchased, received, and accepted in 
interstate commerce during the period August 16, 1991, through November 18, 
1991, constitute willful, repeated, and flagrant violations of section 2 of the Act 
(7 U.S.C. 499b). 

The appropriate sanction is the publication of a finding that respondent 
committed willful, repeated, and flagrant violations of the PACA. The 
Judicial Officer’s sanction policy was recently set forth in Jn re: S.S. Farms 
Linn County, Inc.: 


[T]he sanction in each case will be determined by examining the nature 
of the violations in relation to the remedial purposes of the regulatory 
statute involved, along with all relevant circumstances, always giving 
appropriate weight to the recommendations of the administrative officials 
charged with the responsibility for achieving the congressional purpose. 
(In re: $.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 497 (1991) |, 
aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) (text in WESTLAW) (not to 
be cited as precedent under 9th Circuit Rule 36-3))]. 


The complainant has considered the nature of the violations committed by 
respondent, the remedial purposes of the Perishable Agricultural Commodities 
Act, and all relevant circumstances, and recommends, as sanction, the 
publication of a finding that respondent committed repeated and flagrant 
violation{s] of section 2 of the Act. The complainant’s recommendation is 
consistent with the Judicial Officer’s sanction policy and with the Agency’s 
policy to seck publication of a finding that respondent has committed repeated 
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and flagrant violations in cases in which the respondent does not have a valid 
license.° 

The nature of the violations committed by respondent warrants publication. 
In this case, complainant instituted a disciplinary proceeding against 
respondent based upon overwhelming evidence that respondent failed to make 
full payment promptly to 12 sellers over a 3-month period, from August 16, 
1991, through November 18, 1991, for 158 transactions in which respondent 
purchased, received, and accepted produce in interstate commerce, totalling 
$204,596.54. The Department’s decision to institute a disciplinary proceeding 
was based upon its obligation to enforce the prompt pay provisions of the Act. 

At the hearing, complainant, through the testimony of William R. 
Addington, III, and Clare Jervis, and through the introduction of respondent’s 
own business records proved that of the $204,596.54 indebtedness alleged in 
the complaint, approximately $140,000.00 remains unpaid. (Tr. 51). 
Respondent’s failures to make timely payment, as alleged in the complaint and 
proven at the hearing, are clearly in violation of section 2 of the PACA (7 
U.S.C. § 499b). Atlantic Produce Co., 35 Agric. Dec. 1631 (1976), aff'd per 
curiam, 568 F.2d 772 (4th Cir.) (Table), cert. denied, 439 U.S. 819 (1978). 
Moreover, respondent’s failure[s] to pay promptly and in full 158 transactions 
occurring over a period of 3 months, totalling $204,596.54, constitute[] 
repeated and flagrant violations of section 2 of the Perishable Agricultural 
Commodities Act. American Fruit Purveyors, Inc. v. United States, 630 F.2d 
370, 373-374 (Sth Cir. 1980) [, cert. denied, 450 U.S. 997 (1981)]; Jn re: George 
Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom. George 
Steinberg and Son, Inc. v. Butz, supra, 491 F.2d 988.’ The repeated nature of 


°See In re: Melvin Beene Produce Co., 41 Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 (6th Cir. 
1984); In re: Finer Food[s] Sales Co., 41 Agric. Dec. 1154 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 
1983); Jn re: Gilardi Truck & Transportation, Inc., 43 Agric. Dec. 118 (1984). 


"See also, Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir. 1967), cert. denied, 389 U.S. 835 
(1967); Reese Sales Company v. Hardin, 458 F.2d 183 (9th Cir. 1972); Jn re: Atlantic Produce Co., 
supra, 35 Agric. Dec. 1631; John H. Norman & Sons Distributing Co., 37 Agric. Dec. 705, 709 
(1978) [(emphasis added)}]: 


Respondent’s violations are malum prohibitum - not malum in se. Accordingly, there 
is no inconsistency between the finding that [respondent] conducted himself responsibly 
and honorably, and the finding that respondent’s failure to pay over $48,000 for produce 
in 73 transactions and $220 in brokerage fees in 20 transactions constitutes repeated, 
flagrant and wilful violations of the Act. [Brackets by ALJ.] 
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the violations is evident by the mere quantity of respondent’s failures to pay: 
158. The flagrant nature of the violations is manifested by the number of 
violations, the amount of money involved, and the length of time during which 
the violations occurred. See In re: Veg-Mix, Inc., 48 Agric. Dec. 595 (1989). 
See also, Melvin Beene Produce Co. v. Agricultural Marketing Service, 728 F.2d 
347, 351 (6th Cir. 1984), holding 227 transactions occurring over a 14-month 
period to be repeated and flagrant violations of the PACA; Zwick v. Freeman, 
373 F.2d 110, 115 (2d Cir. 1967), concluding that because the 295 violations 
did not occur simultaneously, they must be considered "repeated" violations 
within the context of the PACA and finding the 295 violations to be “flagrant” 
violations of the PACA in that they occurred over a several-month period and 
involved more than $250,000.00; Reese Sales Company v. Hardin, 458 F.2d 183 
(9th Cir. 1972), finding 26 violations involving $19,059.08 occurring over a two 
and one-half month period of time was repeated and flagrant; United Fruit & 
Veg. Co. v. Director of Fruit & Veg. Div., 668 F.2d 983 (8th Cir.) [, cert. denied, 
456 U.S. 1007 (1982)], characterizing 127 violations involving $750,000.00 
occurring over a 10-month period of time as repeated and flagrant; Marvin 
Tragash Co. v. United States Dep’t of Agric., 524 F.2d 1255 (Sth Cir. 1975), 
holding 35 violations occurring over a 10-month period of time were repeated 
and flagrant; and Finer Food/s] Sales Co. v. Block, 708 F.2d 774 (D.C. Cir. 
1983), concluding that 24 violations involving $75,000.00 over a five-month 
period of time were repeated and flagrant. 

In this case, a finding of willful misconduct is not required because 
complainant is not seeking revocation or suspension of a license as part of the 
sanction. Notwithstanding the nonessential nature of a finding of willfulness, 
the evidence in this case amply supports a finding that respondent’s violations 
were willful. 

A violation is willful if, irrespective of evil motive or erroneous advice, a 
person intentionally does an act prohibited by a statute or if a person 
carelessly disregards the requirements of a statute. Cox v. United States Dep’t 
of Agric., [925 F.2d 1102] (8th Cir. 1991); In re: Henry S. Shatkin, 34 Agric. 
Dec. 296 (1975); In re: G. Steinberg & Son, Inc., supra, 32 Agric. Dec. at 263- 
269; Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961).° By failing to pay its 
suppliers [promptly], respondent shifted the risk of non-payment to the sellers. 


4 
*See also, American Fruit Purveyors, Inc. v. United States, supra, 630 F.2d 370 at 374: "Under 
PACA, an action is willful if a prohibited act is done intentionally, irrespective of evil intent, or 
done with careless disregard of statutory requirements.” 
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The sellers were required to involuntarily, and in some cases, unknowingly, 
extend credit to the respondent. Under these circumstances, respondent has 
both intentionally violated the Act and clearly operated in disregard of the 
payment requirements of the PACA, and respondent’s violations were, 
therefore, willful. Jn re: Atlantic Produce Co., supra, 35 Agric. Dec. 1631 
(1976); In re: Rudolph John Kafcsak, 39 Agric. Dec. 683 (1980), aff'd, 673 F.2d 
1329 (6th Cir. 1981) [(Table), printed in 41 Agric. Dec. 88 (1982)]. 

The remedial purposes of the PACA are best served by publication. The 
failure to pay for produce is a very serious violation of the PACA because it 
is the goal of the PACA that only financially responsible persons be engaged 
in the perishable agricultural commodities industry. Jn re: The Caito Produce 
[Co., 48 Agric. Dec. 602, 612 (1989)]. Congress designed the PACA to be an 
intentionally "tough" law and there is ample support for issuing strong 
sanctions in response to repeated and flagrant violations of the Act. The 
[Judicial Officer] explained the justification for the stringency of the law in [Jn 
re John H. Norman & Sons, Distributing Co., 37 Agric. Dec. 705, 719-20 
(1978), as follows]: 


If a licensee is going to extend credit to its purchasers in this regulated 
industry, it must be adequately capitalized to be able to sustain any losses 
that result. If losses occur which jeopardize a licensee’s ability to meet 
its obligations, it must immediately obtain more capital, or suffer the 
consequences if violations occur. In this regulated industry, the risk of 
loss should be taken by the banking community, whose business it is to 
supply risk capital, or by stockholders or by other risk takers. Other 
licensees engaged in business in this vital agricultural marketing system 
should not be subjected to the risk resulting from respondent’s under- 
capitalization or bad debt experience. 


Furthermore, this admittedly harsh sanction policy has consistently been 
upheld by the Federal Circuit Courts. Jn re: Main[e] Potato Growers, Inc., 34 
Agric. Dec. 773 (1975), aff'd, 540 F.2d 518 (ist Cir. 1976); In re: G. Steinberg 
& Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom. George Steinberg and 
Son, Inc. v. Butz, 491 F.2d 988 (2d. Cir. 1973), cert. denied, 419 U.S. 830 
(1974); In re: C.B. Foods, Inc., 40 Agric. Dec. 961 (1981), aff'd mem., 681 F.2d 


*See In re: Sam Leo Catanzaro, 35 Agric. Dec. 26 (1976), aff'd sub nom. Catanzaro v. United 
States and Butz, 556 F.2d 586 (9th Cir. 1977) (unpublished). 
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804 (3d Cir.), cert. denied, 459 U.S. 831 (1982); In re: J. Acevedo & Sons, 34 
Agric. Dec. 120 (1975), aff'd per curiam, 524 F.2d 977 (Sth Cir. 1975); Marvin 
Tragash Co. v. United States Dep’t of Agric., 524 F.2d 1255 (Sth Cir. 1975); In 
re: Melvin Beene Produce Co., 41 Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 
(6th Cir. 1984); In re: Finer Food[s] Sales Co., 41 Agric. Dec. 1154 (1982), 
aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re: Sam Leo Catanzaro, 35 Agric. Dec. 
26 (1976), aff'd sub nom. Catanzaro v. United States and Butz, 556 F.2d 586 
(9th Cir. 1977); In re: Joe Phillips & Associates, Inc., 48 Agric. Dec. 583 
(1989), affd sub nom. Joe Phillips & Associates, Inc. v. Department of 
Agriculture, [923 F.2d 862 (9th Cir. 1991) (Table) (text in WESTLAW), printed 
in 50 Agric. Dec. 847 (1991) (not to be cited as precedent under %h Circuit 
Rule 36-3)]. 

In section 525 of the Bankruptcy Code, Congress again recognized the 
importance of having only financially responsible firms in the perishable 
agricultural commodities business. In that section, Congress carved out an 
explicit exception to the anti-discrimination provision of the Bankruptcy Code 
for the PACA."° Congressman Foley, Chairman of the House Agriculture 
Committee, explained the need for this exception. 


Under the Perishable Agricultural Commodities Act, commission 
merchants, dealers, and brokers are required to be licensed and to 
account and pay promptly for all commodities purchased. Failure to pay 
can result in suspension of a license, and flagrant and repeated failure 
may result in revocation of a license. Licensees may in certain 
circumstances be required by the Secretary to post a bond as evidence of 


11 U.S.C. § 525 states in pertinent part: 


Except as provided in Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a-499s), . . .a governmental unit may not deny, revoke, suspend, or refuse to renew 
a license, permit, charter, franchise, or other similar grant to, condition such a grant 
to, discriminate with respect to such a grant against, deny employment to, terminate 
the employment of, or discriminate with respect to employment against, a person that 
is or has been a debtor under this title or a bankrupt or a debtor under the 
Bankruptcy Act. or another person with whom such bankrupt or debtor has been 
associated, solely because such bankrupt or debtor is or has been a debtor under this 
title or a bankrupt or debtor under the Bankruptcy Act, has been insolvent before the 
commencement of the case under this title, or during the case but before the debtor 
is granted or denied a discharge, or has not paid a debt that is dischargeable in the 
case under this title or that was discharged under the Bankruptcy Act. 
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financial responsibility. And the Secretary may refuse to issue licenses 
to persons who have violated the act or have been convicted of a felony. 


The Committee on Agriculture has no quarrel with the "fresh-start" 
philosophy underlying this bill. However, that philosophy is not new and 
has heretofore been one of the principal purposes of the bankruptcy laws. 
Because of the peculiar vulnerability of producers of perishable 
agricultural commodities and livestock, Congress has seen fit, 
notwithstanding this philosophy, to enact and from time to time amend 
the Perishable Agricultural Commodities Act. (123 Cong. Rec. [35,641,] 
35,671-672 (1977)). 


Congress intended that only financially responsible persons will be allowed to 
engage in business subject to the Act and that serious sanctions should be 
issued in response to repeated and flagrant violations of the Act. Accordingly, 
the remedial purposes of the PACA will be best served in this case by a 
sanction ordering the publication of a finding that respondent committed 
repeated and flagrant violations of the Act. 

The relevant circumstances of respondent’s failures to pay do not militate 
against a sanction of publication. Although respondent, during the hearing, 
admitted violating the PACA’s prompt payment terms, respondent argued that 
mitigating circumstances warrant imposition of a lesser sanction than 
publication. First, respondent argues that the respondent enjoyed a “good pay 
history" until it suffered a catastrophic fire which rendered it unable to make 
full payment on its produce obligations. In fact, however, Mr. Tambone 
admitted to violating the PACA’s payment provisions prior to the date of the 
fire: 


Q. Mr. Tambone, did you fail to make payment on any produce 
transactions prior to the fire? Did Frank Tambone, Inc. fail to make 
payment on any transactions where the payment became due, under 
PACA terms, prior to the date of the fire? 


A. You're -- I paid all my suppliers agreed to the terms I had with 
each supplier [sic]. [Brackets by ALJ.] 


Q. Sir, that’s not my question. 


A. I know it isn’t. But you’re leading me -- 
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MS. WATERFIELD: Your Honor, I ask that the witness be asked 
to answer my question. 


JUDGE: Would you answer the question if you know? 


MR. TAMBONE: Yes, ma’am. I did not pay them according to 
PACA terms. (Tr. 205). 


Respondent presented evidence, and complainant does not deny, that the 
majority of notices to preserve trust benefits and reparation complaints were 
filed against respondent after the fire occurred. (Tr. 135; JX 1). Respondent 
apparently is trying to show that the notices to preserve trust benefits and 
reparation complaints were filed because of the fire. That is, industry 
confidence in the respondent was not affected by respondent’s failures to pay 
until the fire raised new concerns that respondent would be unable to make 
payment. Testimony elicited at the hearing, however, manifests that 
respondent was suffering financial difficulty prior to the fire because of the 
bankruptcy of two of its major clients (Tr. 186) and its bank’s refusal to 
extend credit to it. (Tr. 187). Prior to the fire, these two circumstances 
combined to result in respondent’s suffering what Mr. Tambone described as 
a “financial crunch." (Tr. 187). That the respondent was suffering from a 
financial crunch prior to the date of the fire is substantiated by overwhelming 
evidence that the respondent failed to make payment one hundred thirteen 
(113) times prior to the date of the fire, in the total amount of approximately 
$139,000.00. (Tr. 55; CX 3). Even if the failures to pay which occurred after 
the date of the fire were discounted, publication of a finding that respondent 
committed repeated and flagrant violations of the PACA would be warranted 
solely as a result of the failures to pay which occurred prior [to] the fire. 
Respondent also presented evidence of its efforts to pay its PACA creditors. 
Mr. William Morgan, Secretary-Treasurer of the Philadelphia Produce Credit 
Bureau, testified that the respondent entered into a settlement agreement with 
its PACA creditors in which the creditors received partial payment on their 
outstanding accounts, an assignment of respondent’s accounts receivables, and 
an assignment of certain proceeds should respondent ever successfully collect 
on its fire insurance which was then in litigation. (Tr. 139; RX 6, 7). 
Mr. Morgan, however, also testified that payments to creditors were made in 
conjunction with the settlement agreement (Tr. 169); indeed, a creditor would 
not receive a trust distribufion until it signed the general release. (Tr. 169- 
170). Respondent’s own evidence substantiates that all payments to creditors 
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were predicated upon the creditors releasing the respondent from any further 
liability: 


No payment shall be made by William J. Fair, Esquire to any entity, 
unless said entity shall execute a general release in favor of 
Frank Tambone, Inc., its directors, officers, employees, and agents. (RX 
7, Escrow Agreement, [p. 3, { 6)]. 


In addition, the creditors had to cause bankruptcy proceedings previously 
initiated against respondent to be dismissed and stipulate to the dismissal of 
a restraining order previously filed by the Philadelphia Produce Credit Bureau. 
(Tr. 174; RX 9). As the foregoing demonstrates, respondent insured that 
respondent’s creditors would not receive payment unless they agreed to 
dismiss an involuntary bankruptcy proceeding, file a stipulation of dismissal in 
another federal action, and execute general releases. (Tr. 174). 

Even if the coercive nature of the agreements is discounted, the agreement 
of respondent’s creditors to enter a settlement agreement calling for partial 
payment does not satisfy the prompt pay provisions of the PACA and, 
therefore, is of no consequence. Section 46.2(aa)(5) of the regulations (7 
C.F.R. § 46.2(aa)(5)) clearly defines full payment promptly as payment for 
produce purchased by a buyer within ten days after the day on which the 
produce is accepted. In addition, section 46.2(aa)(10)) of the regulations (7 
C.F.R. § 46.2(aa)(10)) states that "[w]hen contracts are based on terms other 
than those described in these regulations, payment is due the supplier-seller 
within 20 days from the date of acceptance of shipment under the terms of the 
contract and § 46.2(dd).". The provisions of the Act do not allow partial 
payments or settlements to constitute full payment promptly. As Ms. Jervis 
testified: 


First, full payment under the Act is considered to be dollar for dollar 
payment. And the Agency doesn’t consider settlement agreements for 
anything other than dollar for dollar payment. Secondly, prompt pay 
provisions are defined under the Act as ten days from date of acceptance, 
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unless otherwise agreed to between the parties prior to the date of the 
transaction. (Tr. 54-55)."' 


By respondent’s own admissions, it has not made full payment promptly in all 
the transactions listed in the complaint. 

The Judicial Officer, in Jn re: Carpenito Bros., Inc., a/t/a 5 C’s Fruit & 
Produce, 46 Agric. Dec. 48[6], 505 (1987), quoting from Jn re: Gilardi Truck 
& Transportation, Inc., 43 Agric. Dec. 118, 150 (1984), announced that "if full 
payment is not made by the opening of the hearing, together with present 
compliance with the payment provisions of the Act and regulations, . . . the 
case will be treated as a ‘no pay’ case." The creditors who executed the 
agreements and received payment were not paid in full but were paid on a pro 
rata basis. (Tr. 170). At the time of hearing, 10 sellers remained unpaid in 
excess of $140,000.00. (Tr. 63; CX 6, 6a). Therefore, this case must be 
treated as a "no pay" case. 

The recommendation of the administrative officials charged with the 
responsibility for achieving the congressional purpose of the PACA is a 
publication that respondent committed willful, repeated, and flagrant violations 
of the PACA. The recommendation of the administrative officials charged 
with administering the PACA was set forth at the hearing by Clare Jervis,’ 
Marketing Specialist, Trade Practices Section, PACA Branch. Ms. Jervis 
reported that the Agency recommended, as sanction, publication of a finding 
that respondent committed repeated and flagrant violations of section 2 of the 
Act. (Tr. 63). 


"See 7 C.F.R. § 46.2(aa), supra. The agreement to which Ms. Jervis refers is required to be 
reduced to writing. Mr. Tambone testified that the respondent did not enter any written 
payment agreements to extend payment terms. (Tr. 208). 


"During the hearing, respondent’s counsel challenged the authority of Ms. Jervis to testify 
as to the Department’s recommendation. That Ms. Jervis has the authority to offer the 
Department’s sanction recommendation is unassailable: the Secretary of Agriculture has 
delegated his authority under the Perishable Agricultural Commodities Act to the Assistant 
Secretary for Marketing and Inspection Services (See 7 C.F.R. § 2.17(3)(xiii)); and the Assistant 
Secretary for Marketing and Inspection Services has delegated his authority to the Director, 
Fruit and Vegetable Division (37 Fed. Reg. 8118, 8120 (1972)). The delegation to the Director, 
Fruit and Vegetable Division, includes the authority "to perform all the duties and to exercise 
all the functions and powers" vested in the Administrator (including the power of redelegation 
except where prohibited). Therefore. the delegation of power to testify from the Director of the 
Fruit and Vegetable Division to Ms. Jervis was appropriate. 
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Support for the issuance of this sanction is found in the Departmental 
sanction policy. The Department’s policy is that where a respondent’s license 
is no longer active, the appropriate sanction is publication of a finding that the 
respondent committed repeated and flagrant violations of the Act. In re: 
Melvin Been[e] Produce Co., 41 Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 
(6th Cir. 1984); In re: Finer Food[s] Sales Co., 41 Agric. Dec. 1154 (1982), 
aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re: Gilardi Truck & Transportation, 
Inc., 43 Agric. Dec. 118 (1984). 

Ms. Jervis testified that several factors were taken into consideration in 
making the recommendation that publication of the finding be ordered as a 
sanction, including the number of violations (158); the amount of money 
involved (in excess of $200,000.00), the period of violation (August 29, 1991, 
to present),’° and the effect of failures to pay on the produce industry. (Tr. 
63-64). Ms. Jervis testified that the Agency considered the fire (Tr. 66, 84), 
the trust distributions made by the respondent prior to the hearing (Tr. 53, 55, 
98), the general releases signed by respondent’s creditors (Tr. 53, 55), and the 
settlement agreement entered into by respondent and its creditors. (Tr. 55). 
Finally, Ms. Jervis noted that the effect of publishing a finding that respondent 
committed repeated and flagrant violations of section 2 of the Act would deter 
future violations and would send a message to the industry that: 


[T]he Secretary [of Agriculture] will not tolerate repeated violations, 
repeated failures to make full payment promptly. If a produce firms buys 
. . . produce, and he fails to pay for those transactions, then the Secretary 
will hold that firm accountable. (Tr. 67). [Second bracket by ALJ.] 


Ms. Jervis testified that the violations are considered to be ongoing be: __.2, as of the date 
of the hearing, ten sellers remain unpaid in excess of $140,000.00. (Tr. 63). 


When asked whether the Department considered the trust distributions in making its 
determination, Ms. Jervis answered: 


No, because there are still -- there were still balances past due and unpaid to the sellers 
as they were stated in the complaint. It was not full and prompt payment, in accordance 
with the Perishable Agricultural Commodities Act. (Tr. 9[7-]98). 


It is clear from Ms. Jervis’ answer that the trust distributions were considered but were 
disregarded because not all trust beneficiaries received full payment. 
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The importance of the deterrent value of a sanction of publication, both to 
this respondent and other potential violators, cannot be overstated. See also, 
In re: The Caito Produce Co., supra, [48 Agric. Dec.] at 612-613. 

Based on the evidence admitted at hearing, and the departmental 
considerations elicited in Ms. Jervis’ testimony, the record strongly supports 
complainant’s recommended sanction, a publication of a finding of repeated 
and flagrant violations of section 2 of the Act by respondent. In the instant 
case, respondent failed to make full payment promptly to 12 sellers for 158 
lots of perishable agricultural commodities over a period of 3 months, for a 
total of $204,596.54. Taking all these factors into consideration, the sanction 
sought by complainant should be granted. 

Respondent’s various contentions, including those that the Act and penalties 
which flow therefrom do not promote the policies for which the Act was 
originally enacted; that the prompt payment provisions have been overridden 
by informal, unwritten accommodations for extension of payment terms; that 
its creditors have accepted respondent’s various payments and assignments in 
full satisfaction of their debts; that the dollar for dollar payment requirement 
negates even partial payments to creditors; and that no sanction should be 
imposed, have all been considered by the Administrative Law Judge who is 
required to follow the decisions of the Department’s Judicial Officer, the final 
deciding official for the Department of Agriculture. 

Prompt payment is defined by the regulations promulgated pursuant to the 
Act, and may not be defined differently by the Administrative Law Judge. 
Section 2(4) of the PACA (7 U.S.C. § 499b[(4)]) makes it unlawful, inter alia, 
for any commission merchant, dealer, or broker’ to fail to "make full 
payment promptly" of its obligations with regard to transactions involving 
perishable agricultural commodities made in interstate commerce. Insofar as 
is pertinent here, full payment promptly is defined by the regulations (7 C.F.R. 
§ 46.2(aa)(5)) as requiring payment of the agreed purchase prices for produce 
within ten days after the day on which the produce is accepted. 

The evidence discloses that respondent violated the Act by failing to make 
the required full payment promptly one hundred thirteen (113) times, in 
excess of $135,000.00, prior to the fire. Jn re: Finer Foods Sales, Co., 41 Agric. 
Dec. 1154 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983). 

It is abundantly clear from the record that respondent violated section 2(4) 
of the PACA (7 U.S.C. § 499b[(4)]). Complainant presented overwhelming 


ro 


“These terms are defined in 7 U.S.C. § 499a(5), (6) and (7). 
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evidence at the hearing that respondent failed to make full payment promptly 
to 12 sellers of the agreed purchase price[s] totalling $204,596.54 for 158 
transactions involving perishable agricultural commodities which it purchased, 
received and accepted in interstate commerce during the period of August 16, 
1991, through November 18, 1991, as alleged in paragraph 4 of the complaint, 
and supported by evidence from respondent’s own records. 

Respondent, in its brief, admits that "it was unable to make payment 
promptly, as that term is strictly defined by the regulations." (Respondent’s 
Brief at 14; Citing Tr. 204). Respondent, however, argues that the regulation 
defining prompt payment within ten days of acceptance unless otherwise 
agreed to in writing is unduly harsh: 


[I]f every transaction was conducted in formal legal fashion, in writing, 
conformed and confirmed, the industry would collapse under the weight 
of its own bureaucracy. (Respondent’s Brief at 12). [Brackets by ALJ.| 


The regulation defining prompt payment which the respondent challenges, 
however, is authorized by the Act, was promulgated in accordance with the 
notice and comment provisions of the Administrative Procedure Act and has 
the force and effect of law. Jn re: The Caito Produce Company, 48 Agric. Dec. 
602 (1989). 

Respondent’s opinion that the industry should not be required to enter into 
written agreements to extend payment periods, moreover, is not shared by 
Congress. When Congress enacted the statutory trust provisions in 1984, it 
required that any agreement for deferred payment be in writing and be made 
before entering into the transaction. 


The unpaid supplier, seller, or agent shall lose the benefits of such trust 
unless such person has given written notice of intent to preserve the 
benefits of the trust ... and has filed such notice with the Secretary 
within thirty calendar days (i) after expiration of the time prescribed by 
which payment must be made, as set forth in regulations issued by the 
Secretary, (ii) after expiration of such other time by which payment must 
be made, as the parties have expressly agreed to in writing before 
entering into the transaction. ... (7 U.S.C. 499e(c)(3)). 


In accordance with the statutory amendment, the Secretary was compelled to 
require industry members to enter into written agreements for deferred 
payments prior to entering into the transactions or lose the benefit of the trust 
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provisions. To effectuate the trust provisions and to maintain consistency in 
the Act’s requirements, the regulation defining prompt payment was amended 
to require a written agreement between parties to extend payment terms (49 
Fed. Reg. 45,735, 45,740 (1984), codified at 7 C.F.R. § 46.2(aa)(11)). 

In the face of the congressionally mandated requirements of prompt 
payment as mandated by the Act and the regulation, complainant is required 
to enforce same. The Act and the regulations provide a means to legitimize 
the “actual course of dealings" between PACA buyers and sellers. 

Respondent also asserts that it has accomplished full payment, citing 
settlement agreements entered into by some of the creditors in which the 
creditors accepted the assignment of respondent’s accounts receivable, al) 
favorable judgments, and al) bankruptcy proofs of claim in exchange for 
generally releasing respondent. (Respondent’s Brief at 14). Respondent’s 
own witness, Mr. Morgan, however, also testified that payments to creditors 
were made in conjunction with the settlement agreement (Tr. 169); indeed, a 
creditor would not receive a trust distribution unti) it signed the general 
release. (Tr. 169-170). Al) payments to creditors were predicated upon the 
creditors releasing the respondent from any further liability: 


No payment shall be made by William J. Fair, Esquire to any entity, 
unless said entity shall execute a general release in favor of 
Frank Tambone, Inc., its directors, officers, employees, and agents. (RX 
7, Escrow Agreement, [p. 3, ¢ 6]). 


As the foregoing demonstrates, respondent dealt with its creditors so that 
respondent’s creditors would not receive payment unless they agreed to 
dismiss an involuntary bankruptcy proceeding, file a stipulation of dismissal in 
another federal action, and execute general releases. (Tr. 174). It is 
understandable why the creditors entered into such agreements, but, the 
agreement of respondent’s creditors to enter a settlement agreement calling 
for partial payment does not satisfy the prompt pay provisions of the PACA 
and, therefore, is of no consequence. In response to respondent’s assertion 
that complainant failed to set forth any statute or regulation to support 
complainant’s insistence that full payment means 100 cents on the dollar, the 
following partial listing of cases decided under the Act hold that acceptance 
of partial payment of the purchase price in full satisfaction of a debt does not 
constitute full payment and does not negate a violation of the Act: In re: 
Charles Crook Wholesale Produce & Grocery Co., 48 Agric. Dec. 557 (1989); 
In re: A. Pellegrino & Sons, Inc., 44 Agric. Dec. 1602 (1985), appeal dismissed, 
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No. 85-1590 (D.C. Cir. [Sept. 29,] 1986) [, printed in 47 Agric. Dec. 1313 
(1988)]; Jn re: Magic City Produce Co., 44 Agric. Dec. 1241 (1985), aff'd mem., 
796 F.2d 1477 (11th Cir. 1986); In re: Finer Foods Sales Co., supra; In re: The 
Connecticut Celery Co., 40 Agric. Dec. 1131 (1981); In re: United Fruit & 
Vegetable Co., 40 Agric. Dec. 396 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. 
denied, 456 U.S. 1007 (1982); In re: Kafcsak, 39 Agric. Dec. 683 (1980), aff'd, 
673 F.2d 1329 (6th Cir. 1981) (Table), printed in 41 Agric. Dec. 88 (1982); Jn 
re: Baltimore Tomato Co., 39 Agric. Dec. 412 (1980); In re: Hal Merdler 
Produce, Inc., 37 Agric. Dec. 809 (1978); In re: Atlantic Produce Co., 35 Agric. 
Dec. 1631 (1976), aff'd per curiam, 568 F.2d 772 (4th Cir.) (Table), cert. 
denied, 439 U.S. 819 (1978); In re: Midas Packing Co., 34 Agric. Dec. 1879 
(1975); In re: M.&H. Produce Co., 34 Agric. Dec. 700 (197[5), aff'd, 549 F.2d 
830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 920 (1977)]; In re: Marvin 
Tragash Co., 33 Agric. Dec. [1884] (1974), aff'd, 524 F.2d 1255 (Sth Cir. 1975). 

In accordance with the Judicial Officer’s decisions and the cases cited 
herein, no circumstances exist to warrant a sanction less than publication of 
a finding that respondent committed repeated and flagrant violations of the 
Act’s prompt pay provision. If the administrative approach is to be changed 
in cases such as this, then it is the Judicial Officer who has the authority to so 
do. 

The Agency considered the Judicial Officer’s sanction policy and 
recommended, as sanction, publication of a finding that respondent committed 
willful, repeated and flagrant violations of the Act. As is set forth below, the 
objections raised by respondent to complainant’s recommendation are without 
merit. 

First, respondent questions the deterrent effect of publication on respondent 
specifically."° Because respondent is no longer a viable entity and is no 
longer a participant in the industry, respondent argues that publication will 
have no effect on respondent. Respondent, however, ignores the 
repercussions of a finding and the publication of that finding on the 
respondent’s ability or the ability of its principal(s) to re-enter the produce 
industry and the message it sends to the industry. 


Section 4 of the Act authorizes the Secretary to refuse to issue a license if 
he finds, inter alia: 


'SRespondent’s challenge actually goes more toa finding that respondent committed repeated 
and flagrant violations than a publication of such a finding. 
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[T]}hat the applicant, or any person responsibly connected with the 
applicant, is a person who, or is or was responsibly connected with a 
person who— 


[(B)] within two years prior to the date of application has been found 
after notice and opportunity for hearing to have committed any flagrant 
or repeated violation of section [499b] of this [title]... (7 U.S.C. § 
499d(b)) [First bracket by ALJ]. 


In addition, section 8 of the Act (7 U.S.C. § 499h) precludes, temporarily, the 
employment of a person who is or has been responsibly connected with any 
person who has been found to have committed any repeated or flagrant 
violation of section 2(4) of the Act [(7 U.S.C. § 499b(4))] (i.e., the prompt pay 
provisions). : 

As set forth in the Act, a finding that respondent committed repeated and 
flagrant violations of the Act protects the industry by insuring that respondent 
cannot re-enter the industry as a licensee and that the individuals responsibly 
connected with it during the period of violations cannot re-enter the industry 
for a limited period of time. A publication of that finding serves to alert the 
industry to the unlawful actions of respondent, and the Secretary’s response. 
When the finding is published, the industry is made aware that the respondent 
has violated the Act, that the Secretary will not tolerate [such] unlawful 
actions, and that the Secretary is enforcing his mandate to insure that only 
financially responsible persons are in the industry. 

Respondent promotes the fire as a mitigating circumstance. Although the 
fire may have been a mitigating factor, there is no evidence to indicate that 
respondent would have paid each of its customers in a timely fashion "if not 
for the fire and the insurance company’s wrongful refusal to pay." Indeed, 
testimony elicited at the hearing manifests that respondent was suffering 
financial difficulty prior to the fire because of the bankruptcy of two of its 
major clients (Tr. 186) and its bank’s refusal to extend credit to it. (Tr. 187). 
Prior to the fire, these two circumstances combined to result in respondent’s 
suffering what Mr. Tambone described as a “financial crunch." (Tr. 187). 
That the respondent was suffering from a financial crunch prior to the date 
of the fire is substantiated by overwhelming evidence that the respondent 
failed to make payment one hundred thirteen (113) times prior to the date of 
the fire, in excess of $135,000.00. (Tr. 55; CX 3). Even if the failures to pay 
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which occurred after the date of the fire were discounted, publication of a 
finding that respondent committed repeated and flagrant violations of the 
PACA would be warranted solely as a result of the failures to pay which 
occurred prior to the fire. 

Respondent’s argument that a sanction of publication "will work an extreme 
injustice” in this case is also flawed. Under the statutory scheme, the only 
available sanction available for a violating entity which is no longer licensed 
is a finding and publication of that finding: a license which is not in effect 
cannot be suspended or revoked. Respondent characterizes publication as a 
more severe sanction than if it were licensed because such sanction would 
allow a licensed respondent to remain in business. Respondent notes that if 
its license was still in effect, and the Administrative Law Judge issued a 
suspension sanction, the business could not operate for the period of the 
suspension and the individuals responsibly connected with it would be barred 
from employment only for the duration of the suspension. Respondent’s 
argument, however, overlooks the obvious: if respondent’s license [were] still 
in effect, the only appropriate sanction would be the revocation of that 
license.’ The finding required by the Act to revoke a license is the same 
finding sought by the Agency in this case: that is, that the respondent 
committed flagrant and repeated violations of the Act.” The employment 
bar that attaches to individuals responsibly connected with revoked licensees 
is the same employment bar which attaches to individuals responsibly 
connected with any respondent which has been found to have committed 
repeated [or] flagrant violations of the Act, whether or not the finding is 
published. 

Based on the evidence admitted at the hearing, and the Departmental 
considerations elicited in the Agency’s sanction witness testimony, the record 
strongly supports complainant’s recommended sanction, i.e., a publication of 
a finding of repeated and flagrant violations of section 2 of the Act by 
respondent. Taking all factors into consideration, the sanction sought by 
complainant should be granted. 

This case is governed by numerous precedents which the Administrative 
Law Judge is required to follow. In addition to being set forth herein, they 


‘°Complainant’s sanction witness testified that the Agency’s initial sanction recommendation 
was to revoke respondent’s license because of the seriousness of the violations. (Tr. 89, 96). 


[ "A license may be revoked because of flagrant or repeated violations of the Act. 7 U.S.C. 
§ 499h(a).] 
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are reiterated in the Judicial Officer’s more recent cases of: Jn re: Samuel S. 
Napolitano Produce, Inc., PACA Docket No. D-93-526 (Sept. 23, 1993); and 
In re: The Norinsberg Corporation, PACA Docket No. D-92-571 (Sept. 24, 
1993). 

All requests, motions and contentions of the parties have been carefully 
considered and, to the extent not adopted herein, they are denied. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, cited by the ALJ, including 
In re The Caito Produce Co., 48 Agric. Dec. 602 (1989), attached as an 
Appendix to this Decision. It should be noted that The Caito Produce Co., 
attached as an Appendix, refers to the Department’s sanction policy that is no 
longer followed (48 Agric. Dec. at 612-13, slip op. at 15-17). As stated by the 
ALJ (Initial Decision at 11), the Department’s current sanction policy is set 
forth in In re S.S. Farms Linn County, Inc., 50 Agric. Dec. 476, 497 (1991), 
appeal docketed, No. 91-70169 (9th Cir. Mar. 8, 1991)), as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the 
sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged 
with the responsibility for achieving the congressional purpose. 


However, for the reasons set forth by the ALJ, the sanction of publishing 
the finding that Respondent has committed willful, flagrant and repeated 
violations of the Act, which is the only sanction authorized by the Act, is 
appropriate here. 

For the foregoing reasons, the following Order should be issued. 








728 PERISHABLE AGRICULTURAL COMMODITIES ACT 


Order 


A finding is made that Respondent committed willful, repeated and flagrant 
violations of section 2 of the PACA (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the 30th day after service of this Decision 
and Order on Respondent. 


APPENDIX 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor] 


In re: JACOBSON PRODUCE, INC., and GEORGE SAER, d/b/a G. W. 
"GEORGIE" SAER CO. 

PACA Docket No. D-92-555. 

Decision and Order as to Jacobson Produce, Inc. filed April 22, 1994. 


License suspension — Making false and misleading statements for fraudulent purpose — 
Willful — Altered inspection certificates. 


The Judicial Officer affirmed the Decision by Judge Kane (ALJ) suspending Respondents’ 
licenses for 90 days for making false and misleading statements, for a fraudulent purpose, upon 
purchases of produce in interstate commerce. The violations occurred on seven occasions when 
Mr. Saer, acting for Jacobson, altered USDA inspection certificates and faxed the altered 
certificates to a supplier. It is not necessary to determine the exact status of Jacobson or 
Mr. Saer since Jacobson’s purchases were regulated by the Act, and Mr. Saer was a person acting 
for Jacobson within the scope of his employment or office. Accordingly, Jacobson is responsible 
for Mr. Saer’s violations (7 U.S.C. § 499p). Since Mr. Saer’s violations were intentional, 
Jacobson’s violations were willful and equally culpable as those of Mr. Saer. The fact that two 
of the altered inspection certificates were null and void because they were superseded by later 
inspection certificates does not vitiate the violations that occurred when the superseded 
inspection certificates were altered and faxed to the supplier for a fraudulent purpose. The 
violations here are particularly egregious because they undermine the integrity of federal 
inspection certificates. 


Andrew Y. Stanton. for Complainant. 

Leonard Kreinces, Great Neck, NY, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order on October 29, 1993, suspending Respondents’ licenses for 90 days for 
making false and misleading statements, for a fraudulent purpose, upon 
purchases of produce in interstate commerce. The violations occurred on 
seven occasions when Mr. Saer, acting for Respondent Jacobson Produce, Inc. 
(Jacobson), altered USDA inspection certificates and faxed the altered 
certificates to Red Hawk Farms, Inc. The alterations deprecated the 
condition of fresh produce sold to Jacobson by Red Hawk Farms under an 
"open basis" which was “priced after sale." Under this arrangement, Jacobson 
would resell the produce and report the selling price to Red Hawk Farms, 
after which Red Hawk Farms’ price to Jacobson would be determined. The 
alterations justified lower returns to Red Hawk Farms. 

On January 5, 1994, Respondent Jacobson appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).” 
On January 28, 1994, the case was referred to the Judicial Officer for decision. 

Respondent Jacobson’s request for oral argument, which is discretionary 
(7 C.F.R. § 1.145(d)), is denied inasmuch as the issues have been thoroughly 
briefed and there would appear to be no need for further argument. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with additions 
or omissions shown in brackets and a few trivial editorial changes not 
specified, and with the effective date of the Order changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


“See generally Campbell. The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This decision is promulgated pursuant to the Administrative Procedure Act, 
Pub. L. 89-554, 80 Stat. 384 (1966), as amended, Pub. L. 95-251, 92 Stat. 183 
(1978),' and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1.130-.151 (1993). 

The Deputy Director of the Fruit and Vegetable Division of the 
Department’s Agricultur[al] Marketing Service, by complaint filed June 17, 
1992, alleges that Jacobson Produce, Inc., hereinafter "Jacobson," a licensee 
of the Department, and George Saer, hereinafter "Mr. Saer," a licensee of the 
Department, willfully, flagrantly and repeatedly violated the Perishable 
Agricultural Commodities Act, ch. 436, 46 Stat. 531, as amended, ch. 120, 48 
Stat. 584 (1934); ch. 719, 50 Stat. 725 (1937); ch. 456, 54 Stat. 696 (1940); Pub. 
L. 87-725, 76 Stat. 673 (1962); Pub. L. 91-107, 83 Stat. 182 (1969); Pub. L. 95- 
562, 92 Stat. 2381 (1978); Pub. L. 97-98, Title XI, 95 Stat. 1269 (1981); Pub. 
L. 97-352, 96 Stat. 1667 (1982); Pub. L. 98-273, 98 Stat. 166 (1984) (hereinafter 
the Act, or PACA), specifically, § 2(4) thereof.? The complaint alleges that 
Jacobson and Mr. Saer, as an employee or agent of Jacobson, violated the Act 
by making false and misleading statements, for fraudulent purposes, upon 
purchases of produce in interstate commerce. Specifically, Jacobson and 
Mr. Saer are alleged to have altered reports prepared by employees of the 
United States Department of Agriculture. The respondents were advised 
upon the issuance of the complaint that their conduct warranted the 
suspension of their licenses to engage in the sale of produce for ninety days. 

By answer filed August 27, 1992, counsel to Jacobson admits facts which 
identify it as a licensee of the Department of Agriculture and denies the 
essential allegations of the complaint and aver that Mr. Saer was but an 
independent contractor to Jacobson, that Jacobson had no notice of any 
violation of law by Mr. Saer, that Jacobson did not adopt or ratify Mr. Sder’s 
acts, that steps have been taken to prevent a reoccurrence, and that no 
employee of Jacobson committed the alleged violations. 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993) (unofficial 
codifications of statutes are cited herein). 


77 U.S.C.A. § 499b(4) (West 1980 & Supp. 1993). 
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By answer filed August 31, 1992, counsel to Mr. Saer admits facts which 
identify him as a licensee of the Department of Agriculture and denies the 
essential allegations of the complaint. 

An oral hearing was held on February 2-3, 1993, in Uniondale, New York, 
before the undersigned. Subsequently, proposed findings and briefs were filed 
by counsel. To the extent indicated, they are adopted herein. All other 
proposed findings, conclusions and arguments are rejected as being irrelevant, 
or lacking legal or evidentiary bases. In this opinion, "Tr." refers to the 
transcript of the public hearing.” "CX" refers to the numbered exhibits 
offered by complaint counsel. "CRX" refers to the lettered exhibits offered by 
counsel to Jacobson. Counsel to Mr. Saer did not offer exhibits into the 
record. 

The United States Department of Agriculture, hereinafter the Department, 
is represented by Andrew Y. Stanton, Esq., Washington, D.C. Jacobson 
Produce, Inc., is represented by Leonard Kreinces, Esq., Great Neck, New 
York. George Saer, d/b/a G. W. "Georgie" Saer Co., is represented by 
Charles C. Russo, Esq., Hauppauge, New York. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law reached. As a result, violations are found 
as alleged, and there is entered an order as requested by complaint counsel. 


Findings of Fact 


1(a). Jacobson Produce, Inc., is a corporation organized and existing under 
the laws of the State of New York. Its business mailing address is Hunts 
Point Terminal Market, Units 338-340, Bronx, New York 10474. At all times 
material herein, the corporate respondent has been licensed under the 
provisions of the PACA. License #662347 was issued to the corporate 
respondent on March 31, 1966. (Complaint, Answer by Jacobson) 
Mr. Aaron Gisser, also known as Eddie Gisser (Tr. 486), was president and 
50% owner of Jacobson through 1991. These relationships with Jacobson 
were continued by Mr. Gisser at least through February 3, 1993. (Tr. 495) 

1(b). George Saer, doing business as G. W. "Georgie" Saer Co., is an 
individual whose mailing address is 172 Ontario Avenue, Massapequa, New 
York 11758. At all times material herein, Mr. Saer maintained an office at 


3Counsel’s motion filed April 16, 1993, to correct the transcript of this hearing is unopposed, 
and hereby granted. 
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the place of business of Jacobson and operated as a dependent agent of 
Jacobson (See Findings 1(b)-1(f), 11-16), and was licensed under the 
provisions of the PACA. License #750363 was issued to Mr. Saer on 
August 30, 1974. (Complaint, Answer by Mr. Saer) Mr. Saer was identified 
by Mr. Gisser as an independent broker with whom Jacobson had, at the time 
of the violations found to exist herein, and at least through February 3, 1993, 
a joint venture. (Tr. 499-500) Mr. Saer was not a salaried employee of 
Jacobson. (CX 12; Tr. 187, 458) Mr. Saer was not a director, officer or 
owner of any capital stock of Jacobson. (CX 1) 

1(c). Pursuant to an arrangement between Jacobson and Mr. Saer, known 
as a joint account, business was pursued for profit. [Mr. Saer received from 
Jacobson for buying and selling produce for Jacobson a “draw" of $1,000 per 
week, plus whatever he needed (Tr. 458-60).] The first $200,000 in gross 
profit was assigned to Jacobson for the payment of overhead costs. 
Thereafter, Jacobson received 90% and Mr. Saer received 10% of profits 
obtained in the purchase by Jacobson of fresh produce from certain suppliers 
and the sale by Jacobson of this produce. (Tr. 459) 

{Mr. Saer conducts business out of Jacobson’s office facilities approximately 
3 hours per day, 3 to 5 days per week (Tr. 460). Mr. Saer has his own desk, 
located in a room adjoining that where Mr. Gisser, Jacobson’s president, has 
his desk (CX 16). Mr. Saer’s daily routine at Jacobson begins in the morning 
by stopping at the store, looking at the produce present, and talking to 
Jacobson’s salesmen, in order to ascertain the quality and condition of the 
produce and determine if any inspections were requested during the night (Tr. 
463). If inspections occurred, Mr. Saer brings the inspection reports into the 
office and faxes them to appropriate customers (Tr. 463), or, in the case of 
the present violations, to a supplier, Red Hawk Farms, Inc. (CX 11; Findings 
3-8, and 10, infra). Mr. Saer then works on the phone buying and selling 
produce in Jacobson’s name (Tr. 461). When Mr. Saer needs information 
about prices, he obtains it from Jacobson’s computer records (Tr. 484). 
Mr. Saer does not have access to this information at his home (Tr. 484). 
Information concerning a particular transaction is entered into a ledger book, 
located on the desk of Mr. Hiralal (referred to as Lall), Jacobson’s accounts 
payable bookkeeper (Tr. 523). Mr. Hiralal’s desk is located in the same room 
where Mr. Gisser has his desk (Tr. 523). All documentation regarding each 
of Mr. Saer’s accounts is filed in an envelope, which is kept in Mr. Saer’s desk 
(Tr. 475). Every Friday, Mr. Saer brings the envelopes for all completed 
transactions to Mr. Hiralal for filing (Tr. 475, 484-85). Mr. Hiralal gets the 
transactions ready iur payment by Jacobson and figures the profits on each 
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load (Tr. 485, 511). Mr. Hiralal prepares the checks, which are signed by 
Mr. Gisser (Tr. 485-86). After payment is made on an invoice, Mr. Hiralal 
files the folder in Jacobson’s office (Tr. 511). The Blue Book and Red Book, 
publications relied upon by the produce industry to provide various 
information regarding produce firms, including a rating for credit worthiness 
(Tr. 321-22), show that Mr. Saer was apparently a salesman for Jacobson, 
with no distinction between his position and that of any of the other salesmen 
in the corporation, both prior to, during, and after the period of the violations 
referred to in Findings 3-8 and 10 (CX 13, 14, 15).] 

1(d). Mr. Gisser exercised no control over Mr. Saer’s buying and selling of 
produce involving certain shippers. (Tr. 500, 513) Jacobson was the only 
entity for which Mr. Saer made purchases. (Tr. 457-459) Mr. Gisser did not 
make inquiry of Mr. Saer concerning any of the details affecting the 
transactions Mr. Saer pursued on behalf of Jacobson (Tr. 506, 507, 511), 
including the transactions here involving the alterations of the Department’s 
certificates. (Tr. 464-465, 473-474, 477-478, 480, 530) Mr. Saer testified: 
"[T]hey’re not supposed to butt in with my business." (Tr. 478) Mr. Gisser 
had but once, six or seven years prior to 1991, attempted to inquire into the 
pricing of a product involved in a transaction Mr. Saer accomplished. 
(Tr. 462, 500) This particular incident reinforced an agreement made in 1972 
with officers of Jacobson that they would remain ignorant of the affairs which 
Mr. Saer wished to keep undiscussed. (Tr. 478, 500-501) Mr. Saer further 
testified with reference to his work station at Jacobson: “Nobody’s allowed at 
that desk." (Tr. 462-463) 

1(e). In 1991, Mr. Saer, on behalf of Jacobson, entered into certain 
transactions with Red Hawk Farms, Inc., Pompano Beach, Florida, which 
acted on behalf of various growers, including a grower known as Sealed Sweet, 
for the purchase and delivery of produce. (CX 9b, pp. 1-2) 

1(f). Mr. Saer directed the delivery of produce to Jacobson’s warehouse 
from which Mr. Saer and Jacobson’s sales personnel made sales in 
Jacobson[’s}] name to customers. (Tr. 457-460, 463, 500) Produce was shipped 
to Jacobson on an open basis and the prices paid by Jacobson to its suppliers 
were determined after inspection of the product (Tr. 503) and after the prices 
to be received by Jacobson from its customers had been determined by 
Mr. Saer. (Tr. 461, 468, 473, 503-504) The purchases involved in this 
litigation made by Mr. Saer on behalf of Jacobson were the obligations of 
Jacobson, entering the accounts payable ledgers of Jacobson (Tr. 457, 460), 
which liabilities were discharged upon the issuance of Jacobson’s checks 
authorized by Mr. Gisser. (CX 3a, p. 1; 4a, p. 1; 5a, p. 1; Tr. 485) 
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2. Mr. Saer acknowledged he altered inspection certificates of the United 
States Department of Agriculture. He testified, for example, "I said I changed 
the count." (Tr. 482) Mr. Saer further testified he knew he was violating the 
Act when he altered the certificates identified in Findings 3 through 8 and 10 
herein. (Tr. 493) Mr. Gisser did not attempt to discipline Mr. Saer for his 
misdeeds. (Tr. 526) 

3. Inspection certificate M O53276-2 was issued by an employee of the 
United States Department of Agriculture on May 28, 1991. (CX 3a, p. 6) 
Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and sent 
a copy of such altered report to Red Hawk Farms, Inc., in Florida on May 28, 
1991. (CX 3b, p. 12; Tr. 251, 265-266) A copy of this altered inspection 
certificate, as obtained by the Department’s investigator, Mr. Coale, from the 
files of Red Hawk Farms, Inc. (Tr. 238), during his investigation in December 
1991 and January 1992 (Tr. 236), appears to have again been altered 
(temperature) in Florida. (CX 3b, p. 12; 3a, p. 6) The record contains three 
versions of this certificate, each showing differing temperatures in this Florida 
crop of sweet peppers, frozen in the month of May: 28-32° at CX 3a, p. 6; 
39-42° at CX 3b, p. 12; 59-62° at CX 3c, p. 1. While the document in the 
record at CX 3a, p. 6, reflects a Red Hawk purchase order number 7653, the 
document at CX 3a, p. 12, after its receipt by Red Hawk, reflects a correction 
in the purchase order number to 7651. The document at CX 3a, p. 12, more 
accurately notes the purchase order numeral since it was written at the 
business of Red Hawk after the document was generated in New York. Red 
Hawk purchase order #7651 is linked to purchase order #3370 of Amerifresh, 
Tampa, Florida, at CX 3b, pp. 6, 8, which document is linked to the shipping 
manifest of Whiteside Farm Produce, Wimauma, Florida. (CX 3a, p. 7) This 
document reflects a temperature of these peppers at 38-40°. Thereafter, on 
September 10, 1991, the Department corrected only the numeral identification 
of this certificate. (CRX F, G) 

4. Inspection certificate M O54520-2 was issued by an employee of the 
United States Department of Agriculture on June 28, 1991. (CX 4a, p. 4) 
Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and sent 
a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
June 28, 1991. (CX 4b, p. 5; Tr. 251, 268) The Department’s investigator 
obtained this copy from the files of Red Hawk Farms, Inc., during his 
investigation in December 1991 and January 1992. (Tr. 236, 268-269) 

5. Inspection certificate M 060996-6 was issued by an employee of the 
United States Department of Agriculture on October 3, 1991. (CX Sa, p. 15) 
Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and sent 
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a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
October 3, 1991. (CX 5b, pp. 5, 6; Tr. 251, 270) A copy of this altered 
inspection certificate, as obtained by the Department’s investigator, Mr. Coale, 
from the files of Red Hawk Farms, Inc. (Tr. 238), during his investigation in 
December 1991 and January 1992 (Tr. 236), appears to have again been 
altered (check sum) in Florida. (CX 5b, p. 5; Sa, p. 15) 

6. Inspection certificate M 062717-4 was issued by an employee of the 
United States Department of Agriculture on November 5, 1991. (CX 6a, p. 
9) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
November 5, 1991. (CX 6b, pp. 3, 13; Tr. 251) Complaint counsel has not 
proposed (Findings, April 16, 1993, #13 at 10) that a copy of this inspection 
certificate was obtained from the files of Red Hawk Farms, Inc. 

7. Inspection certificate M 063117-6 was issued by an employee of the 
United States Department of Agriculture on November 8, 1991. (CX 7a, p. 
5) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
November 8, 1991. (CX 7b, p. 3; Tr. 251, 273, 275) The Department’s 
investigator obtained this copy from the files of Red Hawk Farms, Inc., during 
his investigation in December 1991 and January 1992. (Tr. 236, 273) 

8. Inspection certificate M 062718-2 was issued by an employee of the 
United States Department of Agriculture on November 5, 1991. (CX 8a, p. 
4) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
November 5, 1991. (CX 8b, p. 5; Tr. 251) The Department’s investigator 
obtained this copy from the files of Red Hawk Farms, Inc., during his 
investigation in December 1991 and January 1992. (Tr. 236, 275-276) 

9. The copy of allegedly altered inspection report M O063118-4 in the 
record is not legible. (CX 9b, p. 4) 

10. Inspection certificate M 441571-7 was issued by an employee of the 
United States Department of Agriculture on December 13, 1991. (CX 10a, 
p. 7) Mr. Saer altered this report in New York (CX 11; Tr. 182-183, 467) and 
sent a copy of such altered report to Red Hawk Farms, Inc., in Florida on 
December 13, 1991. (CX 10b, p. 3; Tr. 251) The Department’s investigator 
obtained this copy from the files of Red Hawk Farms, Inc., during his 
investigation in December 1991 and January 1992. (Tr. 236, 275-276) 

11. The alterations achieved by Mr. Saer for Jacobson (Findings 3-10) 
deprecated the condition of the fresh produce inspected by employees of the 
United States Department of Agriculture, thereby adversely affecting the 
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merchantability of such produce. (CX 3b, p. 12; 4, p. 5; 5b, p. 5; 6b, p. 3; 7b, 
p. 3; 8b, p. 5; 10b, p. 3; Tr. 511-512) 

12. Mr. Saer testified that the alterations he made to the Department’s 
certificates did not result in financial loss to others. (Tr. 467, 490) This 
testimony is not supported by an accounting (CX 3a, p. 3) Mr. Saer submitted 
to Red Hawk by date of June 4, 1991, pursuant to a procedure described by 
him (Tr. 468-469), which accounting valued 1,344 cartons of sweet peppers at 
$9,007.50, after deductions for selling charges. Jacobson paid $8,169.00 to Red 
Hawk (CX 3a, pp. 1, 2) for these peppers, after having donated, in order to 
avoid dumping charges, 245 cartons containing damaged-by-freezing peppers 
to a charitable organization (CX 3a, p. 5) and Red Hawk invoiced Checkmate 
Truck Brokerage, Inc., of Homestead, Florida, $2,055.00 for these 245 cartons 
of frozen product. (CX 3b, p. 5) Since the value of these peppers was 
$9,007.50, and since Red Hawk received or was due $10,224.00, a loss of 
$1,216.50 was presented to the industry. 

13. Each of the altered certificates identified at Findings 3 (CX 3a, pp. 6, 
12), 4 (CX 4a, p. 4), 5 (CX Sa, p. 15), 6 (CX 6a, p. 9), 7 (CX 7a, p. 5), 8 (CX 
9a, p. 4), [and] 10 (CX 10a, p. 7) were associated by the Department’s 
investigator with other documents in Jacobson’s paid accounts payable storage. 
(Tr. 122-123) These other documents included Jacobson’s paid checks in the 
following amounts: $9,869.00 (CX 3a, p. 1), which included payments of Red 
Hawk’s purchase order #7651 in the amount of $8,169.00 (CX 3a, p. 2) 
(peppers) and Red Hawk’s purchase order #7637 in the amount of $1,700.00 
(CX 3a, p. 9) (squash); $4,776.00 (CX 4a, p. 1); $7,319.00 (CX Sa, p. 1); and 
purchase orders as indicated: #7790, $787.50 (CX 6a, p. 9); #7794-T, $675.00 
(CX 7a, pp. 1, 2); #RH 7792, $2,201.25 (CX 8a, pp. 1, 3); and #7891, 
$10,740.75 (CX 10a, pp. 1, 2). 

14. Jacobson’s computerized records were utilized by Mr. Saer to calculate 
market pricing (Tr. 484), as Mr. Saer bought and sold in Jacobson’s name. 
(Tr. 461) 

15. Produce purchased by Jacobson through the efforts of Mr. Saer was 
delivered to Jacobson’s place of business, and records required by the 
Department’s marketing regulations (7 C.F.R. § 46.18 (1991)) of the receipt 
of such deliveries were entered into Jacobson’s loading dock ledger. (Tr. 522- 
523) 

16. Mr. Saer did not issue brokers’ memos on the purchases he made for 
Jacobson (Tr. 522), as is required of licensees by the Department’s marketing 
regulations (7 C.F.R. §§ 46.28a-.29(a) (1991)). 
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17. The officers or employees of Jacobson, including Mr. Gisser, had no 
knowledge that Mr. Saer altered the inspection certificates identified at 
Findings 3 through 8 and 10 herein. (Tr. 474, 478, 480) Mr. Gisser was 
informed of the alterations of the certificates by the Department’s investigator 
during the investigation of December 1991 and January 1992. (Tr. 505, 508) 

18. The Department’s senior investigator, Mr. Summers, testified (Tr. 303) 
that the Department’s Administrators responsible for the enforcement of the 
Act opine that alterations of inspection certificates are serious and very 
harmful practices inserted into the fresh produce industry (Tr. 342-344), and 
that Jacobson and Mr. Saer made false and misleading statements for 
fraudulent purposes, violating the Act at section 2.4. (Tr. 328) (7 U.S.C.A. 
§ 499b(4) (West 1980 & Supp. 1993)) 

19. Mr. Summers recommended that the licenses of Jacobson and Mr. Saer 
be suspended for ninety days (Tr. 343, 532-533), such recommendation being 
based upon the serious nature of the eight perceived violations which occurred 
over an extended period of time, and that sanctions of this duration may be 
considered as being severe (Tr. 345) for the purposes of deterring Jacobson, 
Mr. Saer, and the balance of the industry from similar prospective conduct. 
(Tr. 343-344) Mr. Summers further observed an aggravating factor (Tr. 344) 
as being Mr. Saer’s unchanged status, external to Jacobson, subsequent to 
Mr. Gisser’s receipt of information that inspection certificates had been 
altered. 

20. Mr. Summers also opined that knowledge of violative conduct or 
negligence supporting such conduct constitutes willfulness, warranting the 
imposition of sanctions. (Tr. 370-371) 

21. Jacobson, which has been a business entity for more than 60 years, 
employs 70 individuals (Tr. 517) and has gross annual sales of $25,000,000. 
(Tr. 516) Mr. Summers did not consider these factors, nor Jacobson’s prior 
record of compliance with the Act, in advancing his sanction recommendation. 
(Tr. 448) Mr. Gisser testified that a lengthy suspension of Jacobson’s license 
would put Jacobson out of business. (Tr. 518) 


Statutes and Regulations 


The Respondents are alleged to have violated the PACA in the following 
specific section: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 
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(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking 
in connection with any such transaction; or to fail to maintain the trust 
as required under section 499e(c) of this title.* 


The Act assigns liability for violations as follows: 


In construing and enforcing the provisions of this chapter, the act, 
omission, or failure of any agent, officer, or other person acting for or 
employed by any commission merchant, dealer, or broker, within the 
scope of his employment or office, shall in every case be deemed the act, 
omission, or failure of such commission merchant, dealer, or broker as 
that of such agent, officer, or other person.’ 


The Secretary has applied the following definitions to the interpretation of 
relevant sections of PACA in the following regulations: 


(n) Broker means any person engaged in the business of negotiating 
sales and purchases of produce in commerce for or on behalf of the 
vendor or the purchaser, respectively, except that no person shall be 
deemed to be a "broker" within the meaning of the Act if such person is 
an independent agent negotiating sales for or on behalf of the vendor and 
if the only sales of such commodities negotiated by such person are sales 


‘7 U.S.C.A. § 499b(4) (West 1980 & Supp. 1993). 


°7 U.S.C.A. § 499p (West 1980 & Supp. 1993). 
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of frozen fruits and vegetables having an invoice value not in excess of 
$230,000 in any calendar year. 


ra 
ith 
1 is - ct ; 
- (r) Receiving market commission merchant means any person operating 
i on a receiving market who is engaged in the business of receiving 
aks produce in commerce for sale, on commission, for or on behalf of 
another. 

ind 
any s ‘ ek 
i ; (s) Joint account transaction means a produce transaction in commerce 
os in which two or more persons participate under a limited joint venture 
i arrangement whereby they agree to share in a prescribed manner the 
wee costs, profits, or losses resulting from such transaction. 

(t) Produce means any perishable agricultural commodity, as defined 

in paragraph (4) of the first section of the Act. 

ib (u) Fresh fruits and fresh vegetables include all produce in fresh form 
, a generally considered as perishable fruits and vegetables, whether or not 
‘ai packed in ice or held in common or cold storage, but does not include 
i those perishable fruits and vegetables which have been manufactured into 
i articles of food of a different kind or character. . . . 
ion of ‘ ; : 

(y) Truly and correctly to account means, in connection with: 
‘ing 
(2) Joint account transactions, to account by rendering a true and 
a correct statement showing the date of receipt and date of final sale, the 
id quantities sold at each price or other disposition of produce, the joint 
ae account cost of the produce, and the expenses properly incurred or other 


charges specifically agreed to in the handling thereof, plus any other 
information required by § 46.29; 
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(ee) Employ and employment mean any affiliation of any person 
with the business operations of a licensee, with or without compensation, 
including ownership or self-employment. 


(ff) Responsibly connected means affiliation as individual owner, partner 
in a partnership, or officer, director or holder of more than 10 percent 
of the outstanding stock of a corporation or association.° 


The Secretary has clarified the duties of brokers and joint account partners 
as follows: 


It is impracticable to specify in detail all of the duties of brokers, 
commission merchants, joint account partners, growers’ agents and 
shippers because of the many types of businesses conducted. Therefore, 
the duties described in these regulations are not to be considered as a 
complete description of all of the duties required but is merely a 
description of their principal duties. The responsibility is placed on each 
licensee to fully perform any specification or duty, express or implied, in 
connection with any transaction handled subject to the Act.’ 


The duties of merchants and joint account partners are as follows: 


(a) General. All licensees who accept produce for sale on consignment 
or on joint account are required to exercise reasonable care and diligence 
in disposing of the produce promptly and in a fair and reasonable 
manner.... Complete and detailed records shall be prepared and 
maintained by all commission merchants and joint account partners 
covering produce received, sales, quantities lost, dates and cost of 
repacking or reconditioning, unloading, handling, freight, demurrage or 
auction charges, and any other expenses which are deducted on the 
accounting, in accordance with the provisions of § 46.18 through § 46.23. 
When rendering account sales for produce handled for or on behalf of 
another, an accurate and itemized report of sales and expenses charged 
against the shipment shall be made. It is a violation of section 2 of the 


°7 C.F.R. § 46.2 (1991). 


7 CF.R. § 46.26 (1991). 
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rson Act to fail to render true and correct accountings in connection with 

‘ion, consignments or produce handled on joint account. Charges which 
cannot be supported by proper evidence in the records of the commission 
merchant or joint account partner shall not be deducted. The 

tner commission merchant or joint account partner may be held liable for any 

cent financial loss and for other penalties provided by the Act, due to his 
negligence or failure to perform any specification or duty, express or 
implied, arising out of any transaction subject to the Act.* 


artners 

Statutory authority to suspend respondents’ licenses is based on the 
following: 

ers, 

and (a) Authority of Secretary. 

ore, 

aS a Whenever (a) the Secretary determines, as provided in section 499f of 

ly a this title, that any commission merchant, dealer, or broker has violated 

‘ach any of the provisions of section 499b of this title, or .. . , the Secretary 

1, in may publish the facts and circumstances of such violation and/or, by 
order, suspend the license of such offender for a period not to exceed 
ninety days, except that, if the violation is flagrant or repeated, the 
Secretary may, by order, revoke the license of the offender;’ 

ent The imposition of sanctions by Federal agencies is restricted by the 

nce Administrative Procedure Act. It provides: 

able . . . . .. 

and (a) This section applies, according to the provisions thereof, to the 

1ers exercise of a power or authority. 

of , . 

> or (b) A sanction may not be imposed or a substantive rule or order 

the issued except within jurisdiction delegated to the agency and as 

(23, authorized by law. 

f of . . . . . 

ged (c) When application is made for a license required by law, the agency, 

the with due regard for the rights and privileges of all the interested parties 


*7 C.F.R. § 46.29 (1991). 


°7 U.S.C.A. § 499h(a) (West 1980 & Supp. 1993). 
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or adversely affected persons and within a reasonable time, shall set and 
complete proceedings required to be conducted in accordance with 
sections 556 and 557 of this title or other proceedings required by law 
and shall make its decision. Except in cases of willfulness or those in 
which public health, interest, or safety requires otherwise, the withdrawal, 
suspension, revocation, or annulment of a license is lawful only if, before 
the institution of agency proceedings therefor, the licensee has been 
given— 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with 
all lawful requirements."° 


Discussion 


Mr. Saer and Jacobson have long engaged in the joint pursuit of business 
for profit. They engage in a business perceived to be very private, for the 
market does not enjoy public presale disclosure of its stock-in-trade, and there 
is no public contemporaneously verified knowledge of transaction prices. It 
is a business in which the parties must be trustworthy. 

Congress has enhanced that charter through the licensing system directed 
by the Department. Honesty is the ultimate yoke imposed by a license. It 
assures the growers who present necessary nutrition to the nation’s tables a 
return for their labor and recompense for the risks they assume. These 
growers must remove their products from fields and orchards within finite 
periods of time, for the results of their skills have very limited nutritional and 
palatable periods. Therefore, produce is often picked and shipped, without 
customers and without prices, but under the care of the industry’s licensed 
brokers. 

Those who have situated themselves as [dealers, agents or] brokers, 
Mr. Saer, Jacobson, and their competitors, likewise operate with uncertainties. 
They use the modern means of communication to acquire inventories, but the 
quality and quantity of that which they must resell is not revealed until it is 
placed on their receiving docks. There, prices emerge upon a valuation based 


5 U.S.C.A. § 558 (West 1977 & Supp. 1993). 
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d upon the unbiased physical inspections by the Department’s employees. The 
h records of their inspections, the certificates described in this litigation, are 
v crucial to this commerce. These certificates are the evidence of reality and 
n they are used to price the industry’s transactions. 
, Senator Borah of Idaho, a patron of PACA, introduced Senate bill 108, 
eC which was enacted as Pub. L. 325, 71st Congress, as follows, in part:' 
n 
The bill has for its purpose regulating and controlling the 
merchandising of fresh fruits and vegetables. It undertakes, in the first 
place, after section 1—which is merely a definition of terms—to define 
what is unfair conduct as between shippers of fresh fruits and vegetables 
and commission merchants, dealers, and brokers. 
It will be seen that the object of the bill is to lay down certain rules 
which shall govern as between the commission merchant, the dealer, the 
1eSS broker, and the shipper of perishable products, that they may not be 
the rejected without reason when they reach the market, and that they may 
ere not be dumped without reason. As the Senator undoubtedly knows, at 
It the present time one who ships to market perishable products from a 
point a thousand or two thousand miles away from the market is at the 
ted mercy of the commission merchant or the dealer as to the condition of 
It the stuff when it reaches the market; and many times that condition is 
Sa represented to be such as the producer feels is fraudulent or unfair. 
ese 
ite The bill is designed, in the first place, to lay down certain rules as to 
and what shall be fair conduct, and then, secondly, to place the commission 
out merchant and dealer under license, and to give to the Secretary of 
sed Agriculture power, under certain conditions, to cancel the license. 
ers, And, Mr. Summers of Washington, introducing H.R. 5663, spoke as follows, 
ies. in part:!? 
the 
t is 
sed 


"71 Cong. Rec. 2163 (1929) (Statement by Senator Borah). 


"72 Cong. Rec. 4243 (1930) (Statement by Mr. Summers). 
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This bill was introduced by me on December 2, 1929. Since the 
producer ultimately sustains the major portion of the losses now resulting 
from unfair and fraudulent practices this legislation will bring substantial 
relief to the million producers of fruits and vegetables. 


The House Report accompanying Senate bill 108 discloses the high regard 
assigned to the Department’s certificates: 


The bill also provides for a permissive inspection service by which any 
person interested in the commodities covered by this bill may obtain an 
official certification as to their quality and condition. The Secretary of 
Agriculture is authorized to make such inspections either by employees 
of the Department of Agriculture or competent persons licensed for that 
purpose. Service following this principle is now conducted by the 
Department of Agriculture under authority contained in the annual 
appropriation act. This section merely gives permanent authorization to 
that service with respect to the commodities covered by this bill and 
clarifies certain fiscal procedure in connection therewith. Certificates 
issued under this section are receivable in all courts of the United States 
as prima facie evidence of the facts therein contained. This service is a 
vital and integral part of the administrative machinery needed to enforce 
this act.’ 


Congress knew the practices which were inimical to the industry’s strength. 
The report advises: 


The unfair and fraudulent practices in the marketing in interstate and 
foreign commerce of fresh fruits and vegetables, live and dressed poultry, 
and eggs which the bill declares to be unlawful are— 


(4) For any commission merchant, dealer, or broker to make any 
fraudulent and misleading statement concerning the condition, quality, 
quantity, or disposition of, or the condition of the market for, any such 


“ELR. Rep. No. 1041, 71st Cong., 2d Sess. 4 (1930). 





JACOBSON PRODUCE, INC., et al. 745 
53 Agric. Dec. 728 


commodity, or to fail or refuse to correctly account to the person with 
whom the transaction in such commodity is had. 


rd Violations of any of the foregoing provisions are punishable by a 
suspension or revocation of the license of the offender.” 


The report repeated: 


The effective control of this and other unfair and unethical practices, 
} such as false accounting and failure to pay on the part of commission 

merchants for produce intrusted to them for disposition, the circulation 

of fictitious and misleading market quotations in connection with the 
| soliciting of consignments, making false reports concerning the quality 
, and condition of products, and the making of fraudulent charges in 
| connection with marketing services by commission merchants, dealers, 
| and brokers are problems of long standing. These problems are of equal 
interest and seriousness to the farmer, the honest dealer, and the 
| cooperative marketing association.'° 


These features of congressional intent have been analyzed by the Court of 

Appeals serving the State in which Mr. Saer resides and in which Jacobson 

th. does business. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 990 (2d 
Cir.), cert. denied, [Omission by Judicial Officer] 419 U.S. 830 (1974). In 

Steinberg, the court determined that the failure of a Department’s licensee to 

| timely pay for produce subsequently barred that entity and any person 
responsibly connected with such entity, whether such was a licensee or not, 
from participation in the industry which Congress wished regulated by the 
Department. While the Department’s enforcement actions, up to this present 
matter, have dealt with other manifestations of unfairness, it is certain that 
Congress did not intend that actions brought to enforce the Act at § 2(4) be 
limited to specific acts of commission or omission, for the Act as described in 
its formation was directed to the elimination of the general spectrum unfair 


“Id. at 3. 


Td. at 2. 
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practices in the sale and distribution of produce. These unfair practices were 
identified, to wit: 


To make any fraudulent and misleading statement concerning the 


condition, quality, quantity, or disposition of ...any such 
commodity. . . .’° 

And, again: 
[S]uch as . . . making false reports concerning the quality and condition 


of products... .'” 


Mr. Saer made false reports concerning the produce sent to Jacobson by 
Red Hawk Farms, Inc. He made statements which were misleading and 
introduced such statements into interstate commerce with the result that 
opportunities for fraud were presented as described in Findings 3[, 11] and 12. 
And, Mr. Saer utilized a most convenient format to deliver that deception. 
He used the official form and signature of an impartial Department inspector 
to facilitate a deception that rippled in Florida. (Finding #3) These 
misleading statements (Finding #11) concerned the quality, condition, and 
indeed, quantity of produce delivered by a supplier to Jacobson’s warehouse 
floor. Mr. Saer intended, by the alteration of the certificates, to assuage an 
out-of-state supplier, "to get him out of my hair." (Tr. 492) This is indeed an 
unequivocal statement and it is sufficient to reach the Act’s standard which 
prohibits the dissemination of misleading statement, if made for a “fraudulent 
purpose."”* 

In this Act, the qualifier is taken to prohibit all but those statements uttered 
by mistake or accident. Here, Mr. Saer’s intent was formed and realized upon 
multiple occasions in order to mollify an employee of Jacobson’s supplier. His 
actions were undertaken to deceive, revealing an intent to do that which is 
prohibited by the Act. Even recklessness was abandoned. He proceeded with 
knowledge that his actions were prohibited. (Tr. 493) He intended and he 


"Id. at 3. 
"Td. at 2. 


7 U.S.C.A. § 499b(4) (West 1980 & Supp. 1993). 
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acted. His fraud is characterized by the presence of both intent and deed. 
Magee, et al. v. Manhattan Life Insurance Co., 92 U.S. 93, 98-101 (1875); State 
by Abrams v. Abandoned Funds Information Center, Inc., [129 Misc.2d 614, 
616,] 493 N.Y.S.2d 907, 909 (N.Y. App. Div. 1985). 

A suspension of Mr. Saer’s license will be ordered, as a sanction upon his 
misdeeds. It is noted that a more severe sanction was entered in Harry Klein 
Produce Corp. v. United States Department of Agriculture, 831 F.2d 403, 406 (2d 
Cir. 1987), a case which involved the incorrect reporting by a licensed 
consignor and joint venturer of data to produce shippers. 

A suspension will also be ordered upon Jacobson. 

The facts reveal that Jacobson’s officers had no knowledge that Mr. Saer 
was engaged in the alteration of the Department’s certificates. (Finding #17) 
However, this lack of knowledge was a studied phenomenon, achieved, and 
maintained for more than two decades, by Mr. Saer and by officers of 
Jacobson. (Finding #1(d)) The results of the desired ignorance must be 
shared, for Jacobson, having pursued and accepted the benefits of the agency 
agreement with Mr. Saer, cannot, after the illegal activity of Mr. Saer, now 
decline the existence of that agency. 

The owners, officers and employees of Jacobson have engaged, for profit, 
in the produce business since at least 1945. (Tr. 496) Mr. Saer has helped 
that business as an agent for many years, even though he was not [a salaried] 
employee, officer or owner. And indeed, Mr. Saer could not have pursued 
business without Jacobson. (Finding #1(b)) Agency existed, for Mr. Saer 
intend[ed] to serve Jacobson exclusively (Finding #1(d)), derived and 
increased his income as Jacobson’s income progressed (Finding #1(c)), and 
utilized Jacobson’s property in the transaction of the business. (Finding #1(f)) 
Jacobson accepted Mr. Saer’s efforts as those of an agent, for it permitted the 
use of facilities pursuant to a long-standing agreement (Finding #1(d)), 
entered transactions achieved by Mr. Saer upon its corporate ledgers, assumed 
the obligations to pay for the transactions stimulated by Mr. Saer (Finding 
#1(f)), allowed its name to be used in the very transactions infected by 
Mr. Saer’s deceptions (CX 3, 8, 10), and profited by the forgeries of Mr. Saer. 
(Finding #11) Mr. Saer’s name was attached to Jacobson’s in the industry’s 
trade directories. (CRX E) It was Jacobson which paid the invoices 
generated by Mr. Saer’s activities (Finding #13), and it was Jacobson which 
did not require Mr. Saer to proclaim agency pursuant to regulations. (Finding 
#16) 

The statute requires this resolution for: 
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the act... of any... other person acting for or employed by any... 
broker, within the scope of his employment or office, shall in every case 
be deemed the act . . . of such . . . broker.” 


There are certain facts which Jacobson’s counsel contends prevent 
assignment of agency. These focus on the lack of knowledge by officers or 
employees of Jacobson concerning Mr. Saer’s illegal activities (Finding #17) 
and upon the argument that Mr. Saer’s actions were the ultra vires activity of 
an employee or independent contractor. Counsel cites Ehrich, et al. v. 
Guaranty Trust Co. of New York, 186 N.Y.S. 103, 107 (N.Y. App. Div., First 
Dep’t (1921)), aff'd, 2[3]3 N.Y. 637[, 135 N.E. 950] (192[2]). However, Ehrich, 
supra, and Brink’s, Inc. v. City of New York, 546 F. Supp. 403 (S.D.N.Y. 1982), 
dealt with the relationships of employers and employees[, and they do not 
involve similar factual settings or similar statutory provisions (7 U.S.C. § 499p) 
so as to be persuasive here]. Mr. Gisser testified Mr. Saer was not an 
employee of Jacobson. (Finding #1(b)) Mr. Saer was an agent who was 
appointed” to his post in 1972 (Finding #1(d)), an agent who did not enjoy 
an equal division of profits. (Finding #1(c)) Pursuant to the understanding 
under which Mr. Saer labored to serve only Jacobson, Mr. Saer’s intent was 
to buy produce for Jacobson as cheaply as he could. Mr. Saer’s alteration of 
the Government’s certificates enhanced that purpose. The rights of non- 
parties to be protected from an agreement between Jacobson and Mr. Saer 
were addressed in Jn re Shulman Transport Enterprises, Inc., 744 F.2d 293, 295 
(2d Cir. 1984), as follows: 


[Where the public interests or the rights of third parties are involved, the 
relationship between contracting parties must be determined by its real 
character rather than by the form and color that the parties have given 
it. Quackenbos v. Sayer, 62 N.Y. 344, 346 (1875). 


The obligations of those who permit fraud upon strangers to flourish were 
also discussed in Southland Corporation v. Bukhari, 748 F. Supp. 988, 989 


"7 U.S.C.A. § 499p (West 1980 & Supp. 1993). 


*This case’s results, obtained on the strength of Act’s assignments, also reflects the apparent 
authority theory described in the primary summary of that theory in American Society of 
Mechanical Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556, 565-566, 102 S. Ct. 1935, 1942, 72 
L.Ed. 330 (1982). 
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(E.D.N.Y. 1990), and Carrero v. New York City Housing Authority, 668 F. Supp. 
196, 202 (S.D.N.Y. 1987). [See also L.J. Dreiling Motor Co. v. Peugeot Motors 
of America, Inc., 605 F. Supp. 597, 610-11 (D. Colo. 1985), aff'd in relevant 
part, 850 F.2d 1373, 1377-78 (10th Cir. 1988).] 

Jacobson participated in Mr. Saer’s fraud by operation of a unique statute 
regulating commercial activity. The traditional standards of fraud, intent and 
deed need not be satisfied as to Jacobson. Abrams v. Abandoned Funds 
Information Center, Inc., supra, at 909. In Allstate Ins. Co. v. Foschio, [93 
A.D.2d 328, 331-332,] 462 N.Y.S.2d 44, 46-47 (N.Y. App. Div. (1983)), we 
find: 


The term “fraudulent or deceptive practices", as used in relation to the 
regulation of commercial activity, is often broadly construed, but has 
generally been interpreted to include those acts which may be 
characterized as dishonest and misleading (see People v. Federated Radio 
Corp., 244 N.Y. 33, 38-39, 154 N.E. 655; Matter of Lefkowitz v. Bull 
Investment Group, 46 A.D.2d 25, 28, 360 N.Y.S.2d 488; Matter of 
Prudential Adv. v. Attorney-General of State of N.Y., 22 A.D.2d 737, 253 
N.Y.S.2d 491; Executive Law, § 63, subd. 12; General Business Law, § 
349). 


Since the purpose of such restrictions on commercial activity is to 
afford the consuming public expanded protection from deceptive and 
misleading fraud, the application is ordinarily not limited to instances of 
intentional fraud in the traditional sense (Matter of State of New York v. 
Bevis Ind., 63 Misc.2d 1088, 314 N.Y.S.2d 60; see, also, People v. 
Federated Radio Corp., supra; Matter of Lefkowitz v. Bull Investment 
Group, supra). Therefore, proof of an intent to defraud is not essential. 


[Sentence omitted by the Judicial Officer.] Jacobson, through its officers, 
principally, Mr. Gisser, pursued ignorance of Mr. Saer’s activities, a “notorious 
neglect of explicit provisions of law" (Eastern Produce Co. v. Benson, 278 F.2d 
606, 609 (3d Cir. 1960)), an ignorance which leads to the “willfulness" issue. 

The Government intends that this litigation result in the suspension of the 
licenses held by Mr. Saer and Jacobson, an action which is a sanction imposed 
pursuant to the Administrative Procedure Act, 5 U.S.C.A. § 551(10)([F]) 
(West 1977 & Supp. 1993), Moore v. Madigan, 789 F. Supp. 1479, 1488, n. 10 
(W.D. Mo. 1992), aff'd, 990 F.2d 375 (8th Cir.)[, cert. denied, 114 S.Ct. 83 
(1993)]. However, by that same Act, as previously cited, 5 U.S.C.A. § 558 
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(West 1977 & Supp. 1993), a sanction may not be imposed, following a | 


hearing of the character here displayed, absent a legal conclusion that the 
violations found to exist were obtained under "willful" conditions or following 
an opportunity for adherence to the subject law. 

There are no facts suggesting that Mr. Saer or Jacobson were given a 
written warning and an opportunity to desist their frauds. The Government 
therefore argues that respondents displayed the willfulness as defined by 


ES 


precedent, recognizing that assessment of a sanction is not a fact-finding | 


procedure. Moore v. Madigan, supra, at 1487. 

The Secretary, through his Judicial Officer,” has adopted, Henry S. 
Shatkin, 34 Agric. Dec. 296, 300, 314 (CEA Dkt. No. 211) (February 14, 1975), 
the following definition of willfulness: 


{I]f a person 1) intentionally does an act which is prohibited, — 
irrespective of evil motive or reliance on erroneous advice, or 2) acts with 
careless disregard of statutory requirements, the violation is willful.” 


While there is a diversity of opinion in the several courts of appeals 
regarding the character of "willfulness," the Judicial officer has been of the 
opinion, Henry S. Shatkin, supra, at 306-314, that Economou, et al. v. United 
States Dep’t of Agriculture, 494 F.2d 519 (2d Cir. 1974), "will not be followed 
as a precedent in any proceeding before this Department." [Sentence omitted 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). This officer has confirmed that he receives remuneration, 
and serves, subject to the pleasure of the Secretary, whose interests in the enforcement of the 
Department’s regulations and standards cited in this matter, are entrusted to complaint counsel. 
World Wide Citrus, 90 AMA Docket No. 907-18, Randolph Marketing Company, 90 AMA Docket 
No. F&V 907-17, 50 Agric. Dec. 319 (May 9, 1991). 


=Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961). See also Maues, et al. v. U.S., 721 
F.2d 1125, 1129 (7th Cir. 1983), and Samuel Esposito, 38 Agric. Dec. 613, 663-665 (AWA Dkt. 
No. 101) (April 26, 1979). "Willfulness" has been [more] stringently defined in Capital Produce 
Company, Inc. v. United Stc''s, 930 F.2d 1077 (4th Cir. 1991), Hutto Stockyard, Inc. v. United 
States Department of Agricu...ire, 903 F.2d 299 (4th Cir. 1990), Capitol Packing Co. v. United 
States, 350 F.2d 67 (10th Cir. 1965). 
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by the Judicial Officer.] However, the opinion in Economou was issued after 
that in George Steinberg & Son, Inc. v. Butz, supra, at 994, which provides the 
following: 


Moreover, the "second chance" doctrine would apply only if the 
violations had not been willful. It is clear enough that under § 9(b), 
doing an act which is prohibited and doing it intentionally "irrespective 
of evil motive or reliance on erroneous advice" or “acts with careless 
disregard of statutory requirements” are willful. 


The willful character of Mr. Saer’s violations is cast upon Jacobson who, by 
statute and in fact, appreciated Mr. Saer as its agent. Jacobson, as a function 
of that agency, sought the ignorance of Mr. Saer’s specific actions, but the 
commercial bonds that encouraged Mr. Saer to knowingly violate the Act, also 
should have encouraged Jacobson to knowingly assure itself that Mr. Saer was 
conducting business "honestly." The failure of Jacobson’s officers to take these 
steps displayed a careless disregard for the Act, a criteria sufficient to 
conclude that willful violations occurred also on the part of Jacobson. 

Since the Department has not sought a suspension of respondents’ licenses 
for more than ninety days, it is not necessary to consider, pursuant to the Act 
at 7 U.S.C.A. § 499h (West 1980 & Supp. 1993), if the frauds were flagrant 
or repeated. 

The further arguments of counsel to the effect that Mr. Saer was not linked 
to Jacobson, that Jacobson had no knowledge of the frauds, that Jacobson was 
not given notice of any perceived violation, that remedial steps have been 
taken, that respondents’ license history is unblemished, that the fraud did not 
enjoy or intend profit, and that a severe sanction is not warranted, are not 
persuasive. The disciplinary results achieved herein comport with those 
required in Harry Klein Produce Co. v. U.S. Dept. of Agriculture, supra, George 
Steinberg & Son, Inc. v. Butz, supra, and Zwick v. Freeman, 373 F.2d 110 (2d 
Cir.)[, cert. denied, 389 U.S. 835 (1967)]. 

The Department has recently repeated in The Norinsberg Corporation, 52 
Agric. Dec. ___, slip op. at 14-15 (PACA Dkt. No. D-92-571) (September 24, 
1993), [appeal docketed, No. 93-4264 (2d Cir. Dec. 10, 1993)], its sanction 
policy as that "set forth in S.S. Farms Linn County, Inc., et al. (Decision as to 
James Joseph Hickey and Shannon Hansen) (AWA Dkt. No. 89-03) 
(February 8, 1991), [50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803] (9th 
Cir. 1993) (Table) (text in WESTLAW) (not to be cited as precedent under 
9th Circuit Rule 36-3), as follows: 
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It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the 
sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged 
with the responsibility for achieving the congressional purpose. 


The testimony” of the Department’s sanction witness was, in part, as 
follows: (Tr. 535) 


THE WITNESS: I think what I said before, that the seriousness of the 
nature is the destruction of the impartiality of the inspection service and 
then the effect it has on industry members being able to trust one 
another with the documents they’re receiving. 


Therefore, the recommendations of complaint counsel (Proposed Order, 
April 16, 1993), as to sanctions, are adopted and ordered.” 


Conclusions 


Based upon the entry of the above findings of fact and upon the existence 
of those facts within the content of the Perishable Agricultur[al] Commodities 
Act, it is concluded that respondents have willfully violated the Act at 7 
U.S.C.A. § 499b (West 1980 & Supp. 1993) by making misleading statements 
upon the alteration of the Department’s inspection certificates, such 


The Department’s Judicial Officer has determined that recommendations by the 
Department’s officials regarding sanctions may be advanced in brief form, rather than by the 
process of presenting testimony. Mary Bradshaw, 50 Agric. Dec. 499, 508 (AWA Dkt. No. 90-22) 
(May 17, 1991). 


**It appears that the Department’s Judicial Officer will reduce the duration of suspensions 
based upon the increasing significance of the licensee to the produce industry. R.H. Produce, 
Inc., 43 Agric. Dec. 511, 522, n. 11 (PACA Dkt. No. 2-6069) (April 6, 1984). 
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alterations being introduced into certain commercial transactions of interstate 
commerce by which perishable agricultural products were shipped during 1991. 
Accordingly, the following order is entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent Jacobson does not challenge on appeal the findings and 
conclusions that Mr. Saer, for a fraudulent purpose, intentionally made false 
and misleading statements in connection with produce transactions subject to 
the Act. Respondent Jacobson denies, however, that it did so, or that it 
should have discovered Mr. Saer’s violations. Respondent Jacobson also 
argues that its violations, if any, as distinguished from those of Mr. Saer, were 
not willful, and since no warning letter was given, a suspension order cannot 
be issued under the Administrative Procedure Act (5 U.S.C. § 558(c)). 
Further, Respondent Jacobson contends that if any sanction is warranted as 
to it, the differing degrees of culpability between Respondent Jacobson and 
Mr. Saer would require that the suspension order as to Respondent Jacobson 
be much less than 90 days. 

Respondent Jacobson’s arguments fail to appreciate the fact that, under the 
Act, Respondent Jacobson stands in the shoes of Mr. Saer. Since the ALJ 
correctly found that Mr. Saer’s acts were within the scope of his employment 
or office, the deliberate, willful, fraudulent, false and misleading statements 
made by Mr. Saer are, as a matter of law, "deemed" the acts of Respondent 
Jacobson. Specifically, the Act provides (7 U.S.C. § 499p): 


In construing and enforcing the provisions of this chapter, the act, 
omission, or failure of any agent, officer, or other person acting for or 
employed by any commission merchant, dealer, or broker, within the 
scope of his employment or office, shall in every case be deemed the act, 
omission, or failure of such commission merchant, dealer, or broker as 
that of such agent, officer, or other person. 


Although the ALJ referred to Respondent Jacobson as a broker, I regard 
its transactions at issue here as dealer transactions. However, we need not 
concern ourselves with this distinction because the section just quoted relates 
to any person who is acting for or employed by any "commission merchant, 
dealer, or broker." Those three categories include all of the persons regulated 
by the Act. See Campbell, The Perishable Agricultural Commodities Act 
Regulatory Program, 1 Davidson, Agricultural Law, § 4.03 (1981). Irrespective 
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of whether Respondent Jacobson was operating as a commission merchant, 
dealer, or broker, its interstate produce transactions were regulated by the 
Act, and, therefore, the acts “of any agent, officer, or other person acting for 
or employed by [Respondent Jacobson] within the scope of his employment 
or office" are deemed the acts of Respondent Jacobson (7 U.S.C. § 499p). 

Here, again, we need not concern ourself with Mr. Saer’s exact status. The 
statutory definition of "employ" and "employment" are broad enough to include 
Mr. Saer as an employee of Respondent Jacobson. The statutory definitions 
are as follows (7 U.S.C. § 499a(10)): 


(10) The terms "employ" and "employment" mean any affiliation 
of any person with the business operations of a licensee, with or without 
compensation, including ownership or self-employment. 


But even if Mr. Saer was not an employee of Respondent Jacobson, he was 
an “agent" or “other person acting for" Respondent Jacobson. Further, 
Mr. Saer’s acts in faxing altered inspection certificates to a supplier were 
“within the scope of his employment or office." In fact, Respondent Jacobson 
had more to gain from the violations than Mr. Saer, since, after the initial 
draw by Saer and $200,000 gross profit by Jacobson, Jacobson received 90% 
of the remaining profits (Finding 1(c)). 

The seven altered inspection certificates were faxed by Mr. Saer to Red 
Hawk Farms. Respondent Jacobson purchased produce from Red Hawk 
Farms on an “open basis" which was “priced after sale" (Tr. 468). Under this 
arrangement, Jacobson would resell the produce and report the selling price 
to Red Hawk Farms, after which Red Hawk Farms’ price to Jacobson would 
be determined (Tr. 468-69). The alterations to the inspection certificates 
either decreased the temperature reading so that the condition of the produce 
inspected would not be perceived to have been caused by transportation 
factors, increased the number of cartons that were supposedly in an 
unmerchantable condition, or increased the percentage of damage in the 
produce (Tr. 332-42). The altered inspection certificates, falsely representing 
that the produce was in worse condition than it really was, justified lower 
returns to Red Hawk Farms (Tr. 333, 335, 337-42). The alterations were thus 
false and misleading and done for a fraudulent purpose. 

Mr. Saer’s explanation as to why he altered the inspection certificates 
confirms that it was done to justify lower returns to Red Hawk Farms. 
Mr. Saer testified that he altered the inspection certificates to placate Manny 


xy 
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hant, Salem, vice-president of Red Hawk Farms, who was unhappy with the low 
y the prices which Jacobson was returning (Tr. 467, 491-93): 
2, for 

ment Q. Okay. And could you tell the Court what you told Mr. Koller at 
)p). that particular time, with regard to those certificates? 

The 
clude A. Well, he more or less asked me why I did this, and as bizarre as 
tions this may sound, you’d have to know Manny Salem to know this. The 


man is -- I’m going to say, he’s an alcoholic and a maniac and when 
things don’t go just right, he can make your life miserable, and what I 
on mean, “just right," is like a cheap sale, because I talk to him in the 
put morning before the inspections come. I said, "Manny, we sold the squash 
for 3 or $4." “What do you mean, you can’t do that." He’ll call me three 
or four times. 


> was 
ther, So it’s wrong what I did, but I did it just to keep him quiet. I altered 
were these inspections just to keep him quiet. . . . 
bson 
nitial 
90% 
Q. (By Mr. Stanton) Now, you mentioned that -- why you altered the 
Red inspections, right? 
Tawk 
r this A. Yes, sir. 
price 
vould Q. And basically said that Manny Salem was very upset at some of the 
cates returns he was getting; is that basically it, or if not, what was the reason? 
duce 
ation Q. He would go off at certain times and I knew when they would be 
n an because of what we sold the stuff for, you know. 
1 the 
nting Q. The returns that were being transmitted -- 
ower 
thus A. Yeah, the legitimate returns that we returned to him. 
cales Q. Tell me again, why did you alter the inspection reports then? 
arms. 


anny A. Because I don’t want to have to listen to him 14 times a day. 
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Q. You wanted to satisfy him? 
A. Just get him out of my hair. 


Q. And you felt that if you were, for instance increase the amount of 
decay on certain entries, that would satisfy him? 


A. It did. 
Q. Why would that satisfy him, do you know? 


A. Because see, in his mind, that would justify the sale. I know the 
animal. I’ve known him for so many years. I know the way he is. 


Q. Otherwise, he would expect to get higher prices? 


A. Not that he would expect to get higher prices, he would just call 
me up four or five times a day, asking me why and how, what was the 
matter, then he’d call me at the house, and it’d be an on-going thing over 
nothing. 


Q. What if you hadn’t done that, do you think this behavior of his 
would’ve continued? 


A. Oh, yeah. 

Q. Do you think he would’ve stopped doing business with your 
company? 

A. Well, no. 

Q. With you? 


A. He would just keep bothering me. 


Q. Do you know when you altered the inspection reports that you 
were doing something in violation of the PACA? 


A. I know I shouldn’t be doing it, yes. 
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Q. But you did it anyway just to keep Manny quiet? 


A. Yes, because there was no intent of larceny or anything involved 
here. I didn’t think of it as a big deal, just to keep him quiet. 


Q. But you wanted to continue to do business with Manny, didn’t you? 


A. Either way, I would continue to do business with him, whether I 
did it or not, it’s just that I would take more harassment, that’s it. 


Respondent argues that Jacobson did not achieve any substantial gain from 
the alterations of the seven inspection certificates, but Mr. Salem of Red 
Hawk Farms might have demanded higher returns for the 6,000 cartons 
involved if the seven inspection certificates had not been altered, and in order 
to keep Mr. Salem satisfied, Jacobson might have had to give up some of its 
profits or even take a loss on some of the transactions. 

Mr. Saer altered the seven inspection certificates to misrepresent the 
condition of the produce as far worse than it actually was so as to ensure that 
Mr. Salem continued to be happy with Jacobson’s low returns to Red Hawk 
Farms. Shippers to Red Hawk Farms, such as Sealed Sweet, which relied on 
the altered inspection certificates, would also be influenced by the 
misrepresentations. Therefore, the alterations were not only false, misleading 
and done for a fraudulent purpose, but they were also within the scope of 
Mr. Saer’s employment by, or office with, Respondent Jacobson. 

The fact that the false and misleading statements for a fraudulent purpose 
were made by altering official USDA inspection certificates makes the 
violations even more egregious then they would otherwise be. Mr. Summers 
explained that Respondents’ violations "are very harmful to the industry" (Tr. 
342) for the following reasons (Tr. 342-43): 


Q. Can you explain how they are harmful to the industry? 


A. Two main considerations. These types of violations destroy the 
integrity of the inspection service. The inspection service is to provide 
service to the industry, so that all parties can be sure that they’re getting 
an impartial review or inspection of the products so that it can be relied 
upon in contract disputes or in settling of prices. So when the 
inspections are forged or altered, it destroys the trade’s ability to rely on 
these inspections as being impartial or being accurate. 
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Secondly, the produce industry deals a great deal with oral contracts, 
with expensive product, with short-shelf lives. And because of this, 
there’s a large degree of trust placed in -- between industry members to 
be able to move the product from one place to the other quickly. And 
when we have inspection reports that are being altered or forged, it 
makes it very difficult for the parties in the industry to be able to trust 
one another. So it hampers the marketing in those two respects. 


Although I agree with the ALJ that Respondent Jacobson’s conduct in 
failing to make any effort to assure Mr. Saer’s honesty "displayed a careless 
disregard for the Act, a criteria sufficient to conclude that willful violations 
occurred also on the part of Jacobson" (Initial Decision at 27), I rely primarily 
on the statute, under which Mr. Saer’s deliberate and fraudulent alteration of 
official USDA inspection certificates, knowing that his action was unlawful, is, 
as a matter of law, attributed to Respondent Jacobson (7 U.S.C. § 499p). 
Although it is my view that a violation is willful, within the meaning of the 
Administrative Procedure Act (5 U.S.C. § 558(c)), if a person carelessly 
disregards regulatory requirements, even under the stricter standard 
followed in some circuits,” Respondent Jacobson’s conduct would still be 
willful in the circumstances here, where Mr. Saer’s deliberate, intentional and 
fraudulent conduct is, as a matter of law, attributed to Respondent Jacobson. 

Respondent’s reliance on Economou v. USDA, 494 F.2d 519 (2d Cir. 1974), 
is misplaced since the Court in that case stated that the proceeding was not 
willful because the proceeding was instituted "without the customary warning 
letter." In my decision in Jn re Economou, 32 Agric. Dec. 14, 128-29 (1973), 
rev'd, 494 F.2d 519 (2d Cir. 1974), I recognized that: 


See Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 186-88 (1973); Cox v. USDA, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Finer Foods Sales Co. v. Block, 708 
F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 
(Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg & Son, Inc. v. 
Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 286 F.2d 
896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960). 


Capital Produce Co. v. United States, 930 F.2d 1077, 1079-81 (4th Cir. 1991); Capitol Packing 
Co. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). See also Parchman v. USDA, 852 F.2d 
858, 864-65 (6th Cir. 1988). 
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At the most, respondents may have been lulled into a false sense of 
security, believing that the Commodity Exchange Authority would not 
institute a formal complaint without a written notice telling them to cease 
violating the minimum financial requirements. The respondents were on 
the complainant’s mailing list to receive all Decisions and Orders by the 
Judicial Officer. Many of the decisions refer to written warning letters 
which were sent by the complainant before instituting a formal action 
(see, e.g., the cases cited in the Respondent’s Suggested Findings and 
Brief, pp. 30-33). 


Here, however, there is nothing in the record, or outside of the record, to 
my knowledge, to indicate that it was "customary" for a warning letter to be 
sent under the Perishable Agricultural Commodities Act regulatory program 
where false and misleading statements in connection with produce transactions 
were made for a fraudulent purpose. Since there is no customary practice to 
send a warning letter in the circumstances of this case, the rationale of the 
Court in Economou has no relevance here. 

Respondent Jacobson argues that two of the altered inspection certificates 
were null and void because they had been superseded by later inspection 
certificates. However, the fact that the two superseded inspection certificates 
were null and void does not vitiate the violations that occurred when the 
superseded inspection certificates were altered and faxed to a supplier for a 
fraudulent purpose. 

What has been said above answers Respondent Jacobson’s contention that 
there is a difference in the culpability of Mr. Saer and Respondent Jacobson 
that should lead to a lesser sanction, if any is imposed on Respondent 
Jacobson. As a matter of law (7 U.S.C. § 499p), Respondent Jacobson 
committed the identical acts done by Mr. Saer. Accordingly, their culpability 
is identical. In this Act (7 U.S.C. § 499p), as in other regulatory statutes (e.g., 
the Packers and Stockyards Act, 7 U.S.C. § 223), Congress wisely made the 
act of any person acting for a licensee within the scope of his employment or 
office the act of the licensee. Otherwise, a licensee could use a "designated 
violator" to engage in all manner of violations benefitting the licensee, and 
then shield itself from sanctions by claiming (accurately or inaccurately) a lack 
of knowledge as to the violations. Under the express provisions of the Act 
(7 U.S.C. § 499p), the same 90-day suspension order warranted as to Mr. Saer 
is warranted as to Respondent Jacobson. 

Although there have been no prior litigated cases involving a violation of 
section 2(4) of the Act (7 U.S.C. § 499b(4)) in the exact circumstances here, 
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i.c., where false and misleading statements were made for a fraudulent 
purpose by means of altering inspection certificates, there have been two| 
recent decisions involving the making of false and misleading statements for| 
a fraudulent purpose. In Jn re Tipco, Inc., 50 Agric. Dec. 871 (1991), aff'd per} 
curiam, 953 F.2d 639 (4th Cir.) (Table) (text in WESTLAW), printed in 51/ 
Agric. Dec. 720 (1992), cert. denied, 113 S.Ct 84 (1992), and Jn re Sid} 
Goodman & Co., 49 Agric. Dec. 1169 (1990), aff'd per curiam, 945 F.2d 398} 
(4th Cir. 1991) (Table) (text in WESTLAW), printed in 50 Agric. Dec. 1839| 
(1991), cert. denied, 112 S.Ct. 1585 (1992), it was found that the Respondent 
in each case made false and misleading statements to a customer by secretly 
including a surcharge on the invoices, which each Respondent later paid asa 
bribe to an employee of the customer. In those cases, the Respondents 
licenses were revoked. The present case involves violations that, in one 
respect, are more serious than those in Tipco and Goodman, in that the 
present violations undermine the integrity of federal inspection certificates. 
However, the Tipco and Goodman cases involve another element, commercial 
bribery, not present here. 

Considering all of the circumstances, the following Order should be issued. 


Order 


The licenses of Respondents are suspended for 90 days. 
This Order as to Respondent Jacobson shall take effect on the 30th day | 
after service of this Decision and Order on Respondent Jacobson. 


In re) JACOBSON PRODUCE, INC., and GEORGE SAER, d/b/a G. W. 
"GEORGIE" SAER CO. 

PACA Docket No. D-92-555. 

Stay Order filed May 24, 1994. 


Andrew Y. Stanton, for Complainant. 

Leonard Kreinces, Great Neck, NY, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is stayed pending the outcome of 
proceedings for judicial review. 
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In re) JACOBSON PRODUCE, INC., and GEORGE SAER, d/b/a G. W. 
"GEORGIE" SAER CO. 

PACA Docket No. D-92-555. 

Order Denying Petition for Rehearing filed May 24, 1994. 


Andrew Y. Stanton, for Complainant. 

Leonard Kreinces, Great Neck, NY, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Respondents’ Petition for Rehearing of the decision in this proceeding is 
denied for the reasons previously set forth in the Decision and Order filed on 
April 22, 1994. The new cases cited by Respondents are not persuasive in 
view of the statutory provisions and factual circumstances set forth at great 
length in the Decision and Order previously filed. In view of the extensive 
briefs filed as to this matter, oral argument would not appear to be useful. 


In re) BOSS FRUIT & VEGETABLE, INC., and EAGLE HARVEST, INC. 
PACA Docket No. D-93-554. 
Decision and Order as to Boss Fruit & Vegetable, Inc., filed May 5, 1994. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — Broker 
— Dealer — Acceptance — Preponderance of evidence. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) publishing the finding that 
Respondent has committed willful, flagrant and repeated violations of section 2 of the Act, by 
failing to make full payment promptly for produce. The ALJ's findings that Respondent acted 
as a dealer buying from the suppliers, rather than as a broker acting on a collect and remit basis 
only, are supported by far more than a preponderance of the evidence, which is all that is 
required. The resale of produce is an act of dominion constituting acceptance. It is normal 
practice for produce to be shipped to someone other than the purchaser. 


Stephanie M. Parent, for Complainant. 

Marc S. Tanner, Boise, ID, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision 
and Order on February 15, 1994, publishing the finding that Respondent Boss 
Fruit & Vegetable, Inc., has committed willful, flagrant and repeated 
violations of section 2 of the Act (7 U.S.C. § 499b), by failing to make full 
payment promptly for produce. The ALJ also upheld Complainant’s denial 
of the license application of Respondent Eagle Harvest, Inc. 

On March 14, 1994, Respondents appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2 However, on 
March 25, 1994, Respondent Eagle Harvest, Inc., withdrew its application for 
a license and its appeal. On March 30, 1994, the case was referred to the 
Judicial Officer for decision. An Order dismissing the appeal by Eagle 
Harvest, Inc., pursuant to its request, was filed April 25, 1994. 

Respondent’s request for oral argument, which is discretionary (7 C.F.R. 
§ 1.145(d)), is denied inasmuch as the issues have been thoroughly briefed and 
oral argument would appear to serve no useful purpose. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with changes 
or additions shown in brackets and a few trivial changes not specified. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


"See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


Preliminary Statement 


This is a disciplinary proceeding brought pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a 
et seq.; hereinafter sometimes referred to as the "PACA"), the Regulations 
promulgated pursuant to the PACA (7 C.F.R. §§ 46.1 through 46.45), and the 
Rules of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted by the Secretary (7 C.F.R. §§ 1.130 through 1.151; hereinafter the 
"Rules of Practice"). 

This proceeding was instituted by a Complaint and Notice to Show Cause 
why Respondent Eagle Harvest, Inc.’s, PACA license application filed on 
September 17, 1993, should not be denied by the Acting Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture. 

It is alleged in the Complaint that the Respondent Boss Fruit & Vegetable, 
Inc., (hereinafter sometimes referred to as "Boss Fruit"), committed willful, 
flagrant and repeated violations of section 2 of the PACA (7 U.S.C. § 499b) 
by failing to make full payment promptly to 29 sellers of the agreed purchase 
prices in the total amount of $3,077,213.41 for 175 lots of perishable 
agricultural commodities which it purchased, received and accepted in 
interstate and foreign commerce during the period March 1993 through July 
1993. The Notice to Show Cause asserted that Respondent Eagle Harvest, 
Inc. (hereinafter sometimes referred to as "Eagle Harvest"), is unfit to engage 
in the business of a commission merchant, dealer or broker based on a 
conclusion that it has engaged in practices of a character prohibited by the 
PACA, in that it has attempted to continue the business operations of Boss 
Fruit & Vegetable, Inc., the latter of which is alleged to have committed 
willful, flagrant and repeated violations of the PACA, and that Eagle Harvest 
is attempting to conduct business on behalf of and at the same location as 
Boss Fruit & Vegetable, Inc. 

Respondents filed a joint Answer on October 5, 1993, and filed a joint 
Amended Answer at the hearing on October 14, 1993, in which Respondent 
Boss Fruit denied violating the PACA and Respondent Eagle Harvest denied 
that it has attempted to continue the business operations of Boss Fruit. 

The initial Answer filed by Respondents on October 5, 1993, contained inter 
alia admissions that: 
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Respondent Boss Fruit & Vegetable, Inc., during the period March 
1993 through July 1993, on or about the dates and in the transactions set 
forth below in Table A, failed to make full payment promptly to 29 
sellers of the agreed purchase prices in the total amount of $3,077,213.41 
for 175 lots of perishable agricultural commodities which it purchased, 
received and accepted in interstate commerce. 


And, as part of Affirmative Defenses it was alleged: 


Any violations of the above statute were entirely outside of the control 
of respondent Boss Fruit and therefore, Boss Fruit had reasonable cause 
for not making full payments promptly. 


At the opening of the oral hearing the Respondents filed an Amended 
Answer to the effect that although they did not deny the non-payments, it was 
their position that Boss Fruit did not purchase and receive the fruit in 
question, but, rather, acted as a broker with respect to the transactions in 
question and, therefore, had no duty to pay. 

Respondents seek to show that the practice of Boss Fruit was in harmony 
with PACA regulations, section 46.27 (7 C.F.R. § 46.27), which provide, inter 
alia: 


Generally, the seller of the produce invoices the buyer, however, when 
there is a specific agreement between the broker and his principal, the 
seller invoices the broker who, in turn, invoices the buyer, collects, and 
remits to the seller. Sec. 46.27 (7 C.F.R. § 46.27). 


An oral hearing was held on October 14 and 15, 1993, before 
Administrative Law Judge Dorothea A. Baker, in Boise, Idaho. Complainant 
was represented by Stephanie M. Parent, Esquire, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 20250. 
Respondent Boss Fruit & Vegetable, Inc., was represented by Marc S. Tanner, 
Esquire, and Respondent Eagle Harvest, Inc., was represented by Bruce O. 
Nicholes, as president, although Mr. Tanner filed the Answer and asked 
questions at the hearing for Respondent Eagle Harvest. The parties filed 
proposed findings of fact, conclusions of law, and briefs, the last of which was 
filed December 28, 1993. 
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Pertinent Statutory Provisions 
1. Sec. 2(4) (7 U.S.C. § 499b(4)). 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection with 
any transaction involving any perishable agricultural commodity which is 
received in interstate or foreign commerce by such commission merchant, 
or bought or sold, or contracted to be bought, sold, or consigned, in such 
commerce by such dealer, or the purchase or sale of which in such 
commerce is negotiated by such broker; or to fail or refuse truly and 
correctly to account and make full payment promptly in respect of any 
transaction in any such commodity to the person with whom such 
transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking 
in connection with any such transaction; or to fail to maintain the trust 
as required under section 499e(c) of this title. 


2. Section 4(a) (7 U.S.C. § 499d(a)). 
(a) Authority to do business; termination; renewal 


Whenever an applicant has paid the prescribed fee the Secretary, except 
as provided elsewhere in this chapter, shall issue to such applicant a 
license, which shall entitle the licensee to do business as a commission 
merchant and/or dealer and/or broker unless and until it is suspended 
or revoked by the Secretary in accordance with the provisions of this 
chapter, or is automatically suspended under section 499g(d) of this title, 
but said license shall automatically terminate on any anniversary date 
thereof unless the annual fee has been paid: Provided, That notice of the 
necessity of paying the annual fee shall be mailed at least thirty days 
before the anniversary date: Provided, further, That if the annual fee is 
not paid by the anniversary date the licensee may obtain a renewal of 
that license at any time within thirty days by paying the fee provided in 
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section 499c(b) of this title, plus $5, which shall be deposited in the 
Perishable Agricultural Commodities Act fund provided for by section 
499c(b) of this title; And provided further, That the license of any licensee 
shall terminate upon said licensee, or in case the licensee is a 
partnership, any partner, being discharged as a bankrupt, unless the 
Secretary finds upon examination of the circumstances of such 
bankruptcy, which he shall examine if requested to do so by said licensee, 
that such circumstances do not warrant such termination. 


3. Sec. 4(d) (7 U.S.C. § 499d(d)). 
(d) Withholding license pending investigation 


The Secretary may withhold the issuance of a license to an applicant, 
for a period not to exceed thirty days pending an investigation, for the 
purpose of determining (a) whether the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker because the 
applicant, ... or in case the applicant is a corporation, any officer or 
holder of more than 10 per centum of the stock, prior to the date of the 
filing of the application engaged in any practice of the character 
prohibited by this chapter.... If after investigation the Secretary 
believes that the applicant should be refused a license, the applicant shall 
be given an opportunity for hearing within sixty days from the date of the 
application to show cause why the license should not be refused. If after 
the hearing the Secretary finds that the applicant is unfit to engage in the 
business of a commission merchant, dealer, or broker because the 
applicant, . . . or in case the applicant is a corporation, any officer or 
holder of more than 10 per centum of the stock, prior to the date of the 
filing of the application engaged in any practice .of the character 
prohibited by this chapter, . . . the Secretary may refuse to issue a license 
to the applicant. 


4. Sec. 8(a) (7 U.S.C. § 499h(a)). 
(a) Authority of Secretary 
Whenever (1) the Secretary determines, as provided in section 499f of 


this title, that any commission merchant, dealer, or broker has violated 
any of the provisions of section 499b of this title, or (2) any commission 
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he merchant, dealer, or broker has been found guilty in a Federal court of 
having violated section 499n(b) of this title, the Secretary may publish the 


on 
oe facts and circumstances of such violation and/or, by order, suspend the 
. license of such offender for a period not to exceed ninety days, except 
on that, if the violation is flagrant or repeated, the Secretary may, by order, 
ols revoke the license of the offender. 
C, ‘ ; 
Pertinent Regulations 
1. Sec. 46.2(aa) (7 C.F.R. § 46.2(aa)). 
(aa) Full payment promptly is the term used in the [PACA] in 
specifying the period of time for making payment without committing a 
a violation of the [PACA]. “Full payment promptly," for the purpose of 
re determining violations of the [PACA], means [brackets by ALJ]: 
he 
he 
or 
he (5) Payment for produce purchased by a buyer, within 10 days after the 
nai day on which the produce is accepted. 
ary 
all 
he 
- 2. Sec. 46.27 (7 C.F.R. § 46.27). 
he 
| (a) Brokers carry on their business operations in several different ways 
ee and are generally classified by their method of operation.... In 
oe negotiating a contract, a broker usually acts as agent of the buyer or the 
a : seller but not as agent of both parties. Frequently, brokers never see the 
oe produce they are quoting for sale or negotiating for purchase by the 
buyer and they carry out their duties by relaying offers and counter-offers 
between the buyer and seller until a contract is effected. Generally, the 
seller of the produce invoices the buyer, however, when there is a specific 
agreement between the broker and his principal, the seller invoices the 
: broker who, in turn, invoices the buyer, collects, and remits to the seller. 
| 
of 
ted 
a 3. Sec. 46.28 (7 C.F.R. § 46.28). 
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(a) General. The function of a broker is to negotiate, for or on behalf 
of others, valid and binding contracts. A broker who fails to perform any 
specification or duty, express or implied, in connection with any 
transaction is in violation of the Act and is subject to the penalties 
specified in the Act and may be held liable for dam ges which accrue as 
a result thereof. It shall be the duty of the brok _ to fully inform the 
parties concerning all of the terms and conditiuns of the proposed 
contract. After all parties agree on the terms and the contract is 
effected, the broker shall prepare in writing and deliver promptly to all 
parties a properly executed confirmation or memorandum of sale setting 
forth truly and correctly all the essential details of the agreement 
between the parties, including any express agreement as to the time when 
payment is due.... The broker who does not deliver copies of these 
documents to all parties involved in the transaction is failing to perform 
his duties as a broker. A broker who issues a_ onfirmation or 
memorandum of sale containing false or misleading statements shall be 
deemed to have committed a violation of section 2 of the Act. If the 
broker’s records do not support his contentions that a binding contract 
was made with the proper notice to the parties, the broker may be held 
liable for any loss or damage resulting from such negligence, or for other 
penalties provided by the Act for failure to perform his express or 
implied duties. 


(b) Brokerage fees. .. . Brokerage fees may be charged to only one of 
the parties to the contract unless by prior agreement the parties agree to 
split the brokerage fee. If the brokerage fee is charged to both parties 
without a specific prior agreement, such action by the broker is a 
violation of the Act. A broker employed to negotiate the sale of produce 
may not employ another broker or selling agent, including auction 
companies, without the specific prior approval of his principal. When the 
broker is authorized to sell, invoice the buyer, collect and remit to his 
principal, he shall render an itemized accounting to the principal 
promptly on receipt of payment, showing the true gross selling price, all 
brokerage fees deducted, any auction charges and any other expenses 
incurred in connection with the sale of the shipment. The failure to 
account truly and correctly and make full payment promptly is a violation 
of the Act. 
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(c) Broker’s responsibility for payment. In the absence of a specific 
agreement, a broker is not responsible for payment to the seller by the 
buyer. Agreement to collect from the buyer and remit to the seller is not 
a guarantee by the broker that the buyer will pay for the produce 
purchased, unless there is a specific agreement by the broker that he will 
pay if the buyer does not pay. A broker who agrees to collect funds from 
the buyer for his principal shall render an itemized accounting to the 
principal promptly on receipt of payment showing the true gross selling 
price, all brokerage fees deducted and all expenses including auction 
charges, incurred in connection with the sale of the shipment. The 
failure to account truly and correctly and make full payment promptly is 
a violation of the Act. While the broker is not obliged to furnish his 
principal information regarding the financial condition of the buyer, if the 
broker furnishes such information, he must truthfully report the 
information available to him, and any false or misleading statements for 
fraudulent purpose to the principal to encourage the sale will be a 
violation of the Act. A buying broker who negotiates a purchase in his 
own name under an agreement with his principal, is responsible for 
payment of the purchase price to the seller. A broker has no authority 
to grant allowances or adjust the seller’s invoice price to the buyer 
without the specific prior approval of his principal. 


(d) Purchases and sales by brokers. A person who operates in a dual 
capacity, both as a broker and a dealer, shall clearly disclose his status 
in each transaction to all parties with whom he is dealing. If such a 
person misrepresents himself as a broker to the buyer or the seller when 
he is acting as a dealer purchasing produce or selling produce he has 
purchased, he shall be considered to have violated the Act. 


Findings of Fact 


1. (a) Respondent Boss Fruit & Vegetable, Inc., is a corporation organized 
and existing under the laws of the State of Idaho. The business address of 
Boss Fruit is 1801 Ellis Street, Caldwell, Idaho 83606. The mailing address 
of Respondent Boss Fruit is P.O. Box 969, Caldwell, Idaho 83606. (Complaint 
{ 2(a); Answer § 3). The telephone numbers for Boss Fruit are (208) 
454-1987, (208) 459-2000, (208) 454-9397, and (800) 444-1925. (CX 38, p. 2). 

(b) Pursuant to the licensing provisions of the PACA, license number 
901387 was issued to Boss Fruit & Vegetable, Inc., on June 21, 1990. This 
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license terminated on June 21, 1993, pursuant to section 4(a) of the PACA (7 
U.S.C. § 499b(a)), because the firm failed to pay the annual renewal fee. 
(Complaint 4 2(a); Answer { 3). On or about June 11, 1993, Respondent 
Boss Fruit ceased business operation subject to the PACA. (Complaint { 4; 
Answer ] 3.). 

(c) Preston Nicholes is the president, director and 100 percent 
stockholder of Boss Fruit & Vegetable, Inc. (Complaint { 2(b); Answer 3). 

2. (a) Respondent Eagle Harvest, Inc., is a corporation organized and 
existing under the laws of the State of Idaho. The business address of Eagle 
Harvest is 1801 Ellis Street, Caldwell, Idaho 83605. The mailing address is 
P.O. Box 969, Caldwell, Idaho 83606-0969. (Complaint { 3; Answer 4 3). The 
telephone numbers for Eagle Harvest are (208) 454-1987, (208) 459-2000, and 
(208) 454-9397. (CX 38, p. 3). 

(b) Respondent Eagle Harvest has never been licensed under the 
PACA. (Complaint { 3; Answer { 3). Eagle Harvest applied for a PACA 
license on August 20, 1993. (Complaint { 7(a); Answer { 6). 

(c) Bruce O. Nicholes is the father of Preston Nicholes and president, 
director and 100 percent stockholder of Eagle Harvest, Inc. Preston Nicholes 
is the sales manager of Eagle Harvest and is responsible for the daily 
operations of Eagle Harvest. (Complaint { 7(b), (c); Answer { 6). 

3. During the period March 1993 through July 1993, Respondent Boss Fruit 
purchased, received, and accepted 175 lots of perishable agricultural 
commodities, from 29 sellers, in interstate and foreign commerce, but failed 
to make full payment promptly of the agreed purchased prices, or balances 
thereof, in the total amount of $3,077,213.41. The details of these transactions 
are more fully set forth in { 5 of the Complaint and in Complainant’s briefs. 

4. The transactions at issue were procured by Tony Pulicella acting for and 
as an agent with apparent authority for Boss Fruit & Vegetable, Inc. (CX 4 
31; Tr. 29, 58, 93, 140-141). Mr. Pulicella operated from Beaverton, Oregon, 
but, pursuant to contract (CX 47, p. 2), he represented to the industry that he 
was operating from 4127 Crestview, Wenatchee, Washington 98801, which is 
the address of the personal residence of Del Jennings, a former employee of 
Boss Fruit. (Tr. 350). Mr. Pulicella arranged for a contract of sale with the 
supplier over the telephone, conversations to which Preston Nicholes was not 
a party. (Tr. 361-362). Then Mr. Pulicella would fax to the supplier a 
“purchase order" or "confirmation of sale," although the form sent to the 
supplier did not have a heading. The confirmation sent to the supplier would 
state that the produce was “Sold to" Boss Fruit, and listed under "Ship to” was 
generally Jarritos, or a customer of Jarritos, except in three transactions (([se¢] 
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#2063, CX 4, p. 26; #2100, CX 6, p. 54; and #2114, CX 9, p. 15), where the 
product was shipped to other than Jarritos or its customers. The supplier was 
listed under "Shipper." The confirmations sent to the supplier did not contain 
any indication that Boss Fruit was merely acting as a broker until the end of 
April 1993, when "collect and remit" began to appear handwritten under the 
special instructions. Then approximately one to two weeks later a stamp 
indicating "Collect and Remit Basis Only" was applied under the special 
instructions. However, the indication of collect and remit was not consistent 
and often did not appear in later transactions. Whether each confirmation 
sent to the supplier indicated “collect and remit" is detailed more fully in 
Appendix A of Complainant’s brief and shall not be reiterated herein. The 
quantity of produce and price per unit were also listed on the confirmation. 
In almost all of the transactions, the prices indicated on the confirmation sent 
to the supplier were identical to the prices shown on the invoice that the 
supplier sent to Boss Fruit. 

5. The supplier invoiced Boss Fruit for the quantity and price shown on the 
confirmation. The invoice stated that the produce was "Sold to" Boss Fruit, 
and listed under "Ship to" was either Boss Fruit, Jarritos, or a customer of 
Jarritos, except in three transactions ([see] #2063, CX 4, p. 26; #2100, CX 6, 
p. 54; #2114, CX 9, p. 15), where the product was shipped to other than 
Jarritos or its customers. With regard to the majority of suppliers’ invoices, 
Boss Fruit was not listed as the broker. The exceptions are Chief Wenatchee 
(CX 6), Eakin Fruit Co. (CX 7), and Gold Digger Apples, Inc. (CX 12), 
which list Boss Fruit as the broker. Many of the transactions show another 
company acting as the broker. Tam Produce acted as the broker in 
transactions involving Mission Fruit & Vegetable Distributors, Inc. (CX 10), 
Tricar Sales, Inc. (CX 11), Farmers’ Best (CX 16), RB Packing, Inc. (CX 17), 
San Rafael Distributing, Inc. (CX 18), and Diazteca Co. (CX 29). This is 
confirmed in Boss Fruit’s Accounts Payable Ledger, which lists the amounts 
of brokerage due to Tam Produce (CX 32, pp. 14-15). Quality 
Produce/George Haddad acted as broker in transactions involving Idaho 
Potato Packers Corporation (CX 20; Tr. 34) and J.A. Wood Company (CX 
27, p. 2). The majority of suppliers’ invoices indicate that the terms of the 
sale are "F.O.B." or "F.O.B. Net." The invoice shows the quantity of produce, 
price per unit, and total amount due and owing. None of these invoices 
indicated that the transactions were on a collect and remit basis only. 

6. Tony Pulicella, acting for and as an agent with apparent authority for 
Boss Fruit & Vegetable, Inc. (CX 3-31; Tr. 29, 58, 93, 140-141), arranged for 
a contract of sale with Tim Carpenter of Jarritos over the telephone, 
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conversations to which Preston Nicholes was not a party. (Tr. 361-362). Then | 
Mr. Pulicella would fax to Tim Carpenter of Jarritos a document entitled | 


"Confirmation of Sale." The confirmation sent to Jarritos would state that the 
produce was "Sold to" Jarritos, and listed under "Ship to" was generally 
"Same," or a customer of Jarritos, except in three transactions (#2100, CX 4, 
p. 35 and CX 6, p. 54; #2114, CX 9, p. 15), where the product was sold to and 
shipped to other than Jarritos or its customers. The supplier would be listed 
under “Shipper.". The majority of confirmations sent to Jarritos did not 
contain any indication that Boss Fruit was merely acting as a broker until the 
end of May 1993, when a stamp indicating "Collect and Remit Basis Only" was 
applied under the special instructions. However, the indication of collect and 
remit was not consistent and often did not appear in later transactions. 
Whether each confirmation sent to Jarritos indicated “collect and remit" is 
detailed more fully by Complainant in its brief. The quantity of produce and 
price per unit were also listed on the confirmation. The prices indicated on 
the confirmation sent to Jarritos were always identical to the prices shown on 
the invoice that Boss Fruit sent to Jarritos, where both documents were 
available for comparison. The prices indicated on the confirmation sent to 
Jarritos were generally marked up $.25 per unit from the price on the 
confirmation sent to the supplier; however, there are a substantial number of 
transactions where the confirmation sent to Jarritos was marked up in 
amounts greater than $.25, including markups of over $1.00 in many instances. 
In some cases, the same commodity was marked up $.25 for some sizes, and 
marked up $1.25 for a smaller size. An identical confirmation to the one that 
was faxed to Jarritos was also faxed to the Boss Fruit office in Caldwell, 
Idaho, from which Ed Townsend, treasurer/secretary, would generate an 
invoice to Jarritos. (Tr. 136-137). 

7. Boss Fruit invoiced Jarritos for the quantity and price shown on the 
confirmation that was faxed to Jarritos and Boss Fruit in Caldwell, Idaho. 
The invoice stated that the produce was "Sold to" Jarritos, Inc., and listed 
under "Ship to" was either nothing or a customer of Jarritos, except in three 
transactions (#2100, CX 4, p. 35 and CX 6, p. 54; #2114, CX 9, p. 15), where 
the product was shipped to other than Jarritos or its customers. Boss Fruit 
never listed itself or any other company or individual as broker on any of its 
invoices available in Complainant’s exhibits, including those transactions for 
which there was a broker. Nearly all of Boss Fruit’s invoices to Jarritos 
indicate that the terms of the sale are "F.O.B. + FRT." Boss Fruit’s invoices 
never indicated that it was acting for the account of or on behalf of any 
supplier. In nearly 100 transactions, Boss Fruit admittedly made a profit on 
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freight charges which it did not pass along to its [alleged] principal. (Tr. 
332-333). 

8. Respondent Boss Fruit did not produce any evidence of any agreement, 
in writing or otherwise, other than the self-serving statements of 
Preston Nicholes [and a faxed statement by Mr. Pulicella (RX 17)], that it was 
to act as a broker on a collect and remit basis with any of the supplier 
creditors. Boss Fruit did enter written agreements to act as a broker on 
behalf of growers in previous transactions. (CX 46; Tr. 313). 

9. Boss Fruit applied for a renewal of its license with the Idaho 
Department of Agriculture as a Dealer/Commission Merchant. It did not 
apply for a license to act as a broker. (CX 33, pp. 58-61). 

10. The following transactions were not found on Boss Fruit’s Accounts 
Receivable Ledger dated 6-7-93 (CX 3[6]), presumably because Boss Fruit had 
been paid, but the transactions remained on Boss Fruit’s Accounts Payable 
Ledger dated 6-30-93 (CX 32), presumably because Boss Fruit had not paid 
the supplier. This list includes two of the three transactions that were not 
ultimately sold to Jarritos: 


Mountain River Produce, Inc., CX 32, p. 11 
2045; 2042; 2083 


Jones Fruit & Produce, Inc., CX 32, p. 8 
2023; 2062; 2063; 2100 (Sold to Alex Ramirez, not Jarritos) 


Santos Produce, Inc., CX 32, p. 14 
2135; 2136 


Chief Wenatchee, CX 32, p. 3 
2080; 2081; 2098; 2100 (Sold to Alex Ramirez, not Jarritos); 2108; 2111 


Eakin Fruit Co., CX 32, p. 5 
2109 


M & J Fruit Sales, Inc., CX 32, pp. 9-10 
2113; 2114 (Sold to PMS, not Jarritos) 


11. On September 28, 1993, a Voluntary Petition pursuant to Chapter 13 
of the Bankruptcy Code (11 U.S.C. § 1101 et seq.) was filed by [Preston 
Nicholes, d/b/a] Boss Fruit [& Vegetable, Inc.,] in the United States 
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Bankruptcy Court for the District of Idaho, which lists the creditors detailed 
in paragraph 5 of the Complaint as contingent creditors. (CX 49). This 
petition was assigned case No. 93-02824. (CX 49). 

12. The acts of Respondent in failing to make full payment promptly of the 
agreed purchase prices for the 175 lots of perishable agricultural commodities 
that it purchased, received, and accepted, as more specifically alleged in 
paragraph 5 of the Complaint, constitute willful, flagrant and repeated 
violations of section 2 of the PACA (7 U.S.C. § 499b). 

13. The corporate records show that Respondent Eagle Harvest, Inc., was 
incorporated on July 30, 1993 (CX 39, p. 2), by Preston Nicholes and 
Kenneth D. Roberts. (CX 39, pp. 6-7; Tr. 385). Preston Nicholes was 
president, director and 100 percent stockholder, and Edward Townsend was 
secretary and director. (CX 39, pp. 9-10, 13; Tr. 385-386). Preston Nicholes 
obiained 100 percent of the shares of Eagle Harvest, Inc., by depositing 
$10,000 in the Eagle Harvest, Inc., bank account. (CX 43, p. 2). This amount 
of $10,000 was never withdrawn or otherwise removed by Preston Nicholes. 
(CX 43, p. 1; Tr. 400-401). 

14. On August 11, 1993, Preston Nicholes, Assignor, assigned his 100 
shares of stock in Eagle Harvest, Inc., to Bruce O. Nicholes, Assignee, "in 
consideration of the loan of monies to the Assignor by Assignee under a 
Promissory Note dated this same date signed by the Assignor and held by the 
Assignee." (CX 39, p. 15; Tr. 388). The Assignment further stated that, 
"[uJpon payment of the said note in full, Assignee shall reassign and retransfer 
said stock to Assignor.” (CX 39, p. 15). Preston Nicholes signed the 
Assignment as Assignor, but Bruce O. Nicholes did not sign the Assignment 
as Assignee. (CX 39, p. 16). On August 18, 1993, the Board of Directors 
(Preston Nicholes and Ed Townsend) sold all the capital stock of Eagle 
Harvest, Inc., to Bruce O. Nicholes in consideration of $8,000. (CX 39, p. 17; 
Tr. 389). On August 26, 1993, Bruce O. Nicholes issued a check in the 
amount of $8,000 to Eagle Harvest, Inc. (CX 40; Tr. 412-413). However, on 
August 23, 1993, Preston Nicholes had issued a check to Bruce O. Nicholes 
from his “Tomato Farm Account" in the amount of $8,000. (CX 52, p. 2; Tr. 
413-414). On August 30, 1993, this check was endorsed and deposited by 
Bruce O. Nicholes at the Inland Empire Bank in Hermiston, Oregon (CX 52, 
p. 3; Tr. 414); however, on September 3, 1993, the endorsement was canceled 
(CX 52, p. 3; Tr. 415), and the check was voided. (CX 52, p. 2; Tr. 415). The 
check was also noted as "void" in Preston Nicholes’ ledger for this account. 
(CX 52, p. 1; Tr. 415). 
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15. On August 18, 1993, the Board of Directors (Preston Nicholes and 
Ed Townsend) removed Preston Nicholes as president and removed 
Ed Townsend as secretary, and Bruce O. Nicholes was_ elected 
president/secretary of Eagle Harvest, Inc. (CX 39, p. 17; Tr. 289). Bruce O. 
Nicholes was not present at this meeting. (Tr. 416). Preston Nicholes and 
Ed Townsend remained directors of the corporation according to the 
corporate records. (CX 39, p. 17-18; Tr. 416-417). 

16. Mr. Bruce O. Nicholes was out of the country, hunting in Canada, from 
approximately September 8, 1993 (Tr. 405), until approximately September 24, 
1993. (Tr. 418). 

17. Preston Nicholes acts as "sales manager" for Eagle Harvest, Inc., and 
is responsible for the daily operations of Eagle Harvest, Inc. (Complaint 4 
7(c); Answer { 6). 

18. Eagle Harvest, Inc., had the same business, mailing, and physical 
addresses and phone numbers as Boss Fruit & Vegetable, Inc. (See Findings 
1(a) and 2(a); CX 38; Tr. 379-380; 392-393). The Blue Book gave Eagle 
Harvest a lower credit rating based on these facts. (CX 41, p. 6). The offices 
are essentially the same as when they were operated by Boss Fruit. (Tr. 380). 
Eagle Harvest had the same office furniture as Boss Fruit. (Tr. 395). 

19. Eagle Harvest’s records are kept in the same manner as the records of 
Boss Fruit. (Tr. 382). 

20. Eagle Harvest has the same employees as Boss Fruit (Preston Nicholes 
and Ed Townsend). (Tr. 18-19; 395). 

21. Eagle Harvest dealt in the same produce as Boss Fruit. (CX 38; Tr. 
394). 

22. Eagle Harvest has some of the same customers as Boss Fruit, including 
representing Temple Farms as exclusive sales agent as listed in the Blue Book. 
(CX 38, 50; Tr. 394, 396-398). 

23. Preston Nicholes continued to pay the rent for Eagle Harvest, Inc., out 
of his personal “Tomato Farm Account" for at least July and August 1993. 
(CX 39, p. 19; Tr. 390-392). 

24. Preston Nicholes continued to be sole signee on the Eagle Harvest 
bank account at least until September 8, 1993. (CX 43, p. 3, 39, p. 12; Tr. 
386-387, 401). Preston Nicholes continued to write checks for and on the 
account of Eagle Harvest at least until August 30, 1993. (CX 43, pp. 4-10; Tr. 
402-403). 

25. On September 8, 1993, Preston Nicholes signed IRS form W-9, 
"Request for Taxpayer Identification Number and Certification." (CX 41, p. 
9). A certificate of insurance issued September 2, 1993, for a policy effective 
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January 1, 1993, lists "EAGLE HARVEST INC C/O PRESTONN| 
NICHOLES'" as the insured. (CX 4{2]; Tr. 399). Preston Nicholes is listed | 
as the owner of Eagle Harvest, Inc., in lines one and seven of an Idaho 
Unemployment Insurance Status Report dated August 13, 1993. (CX 44; Tr. 
403-404). 

26. The only documents signed by Bruce O. Nicholes as president of Eagle | 
Harvest are an application to the Blue Book signed on August 16, 1993 (CX 
41, p. 1), although correspondence from the Blue Book dated August 26, 1993, 
is addressed to Preston Nicholes (CX 41, p. 6), and an application to the | 
Idaho Department of Agriculture signed on August 28, 1993, ... lists 
Preston Nicholes as the person authorized to receive or accept service of 
summons and legal notices. (CX 41, pp. 2-4). 

27. Respondent Eagle Harvest, Inc., engaged in practices of a character 
prohibited by the PACA by attempting to continue the business operations of 
Respondent Boss Fruit, a violation of the Perishable Agricultural } 
Commodities Act, by conducting business on behalf of and at the same 
location as Boss Fruit; therefore, Complainant’s denial of Respondent’s license 
application was proper. 


Conclusions 


Respondent Boss Fruit acted as purchaser and failed to pay promptly over 
$3,000,000. The fact that Boss Fruit acted as a purchaser is evidenced by the | 
lack of a brokerage agreement and the lack of disclosure of agency | 
relationship and brokerage fees to the supplier. In addition, all transactions 
were set up as a sale to Boss Fruit because it was listed as purchaser on the 
confirmation sent to the suppliers and on the suppliers’ invoices, and Boss 
Fruit did not protest invoices that listed it as the purchaser. Boss Fruit sent 
confirmations to the suppliers and to Jarritos (the receiver) which were 
completely different from each other and did not clearly state that Boss Fruit 
was acting as broker. The fact that Boss Fruit acted as purchaser is further 
proved by the evidence that it made additional markups on commodities and 
did not disclose this to the parties; it retained profits made on freight charges, | 
many transactions were actually brokered by other firms; and it filed a PACA | 
reparation Complaint against Jarritos in which it alleged that Boss Fruit was 
the seller and Jarritos the purchaser. 

Stamping "collect and remit" on some confirmations does not make one a | 
collect and remit broker. A broker acting on a collect and remit basis has 
duties that Boss Fruit did not even attempt to fulfill in the subject 
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transactions. Boss Fruit produced no evidence of the existence of specific 
agreements to act on a collect and remit basis. Boss Fruit did not consistently 
mark confirmations "collect and remit," nor did it disclose to the supplier or 
to Jarritos that it claimed to act on a collect and remit basis, nor did it render 
accountings to the principals as required by regulation. In addition, Boss Fruit 
collected but did not remit to the supplier in certain transactions, and it 
remitted to the supplier before it had collected from Jarritos. These are the 
actions of a purchaser and not a broker. 

Complainant properly determined that Respondent Eagle Harvest should 
be refused a Perishable Agricultural Commodities Act license because it 
engaged in practices of a character prohibited by the Perishable Agricultura) 
Commodities Act by attempting to continue the business operations of 
Respondent Boss Fruit by conducting business on behalf of and at the same 
location as Respondent Boss Fruit. 

Preston Nicholes is the president, director and sole shareholder of 
Respondent Boss Fruit. Boss Fruit ceased doing business while owing the 
produce industry over $3,000,000. Preston Nicholes then incorporated Eagle 
Harvest and was president, director and sole shareholder. He then assigned 
all the stock to his father, who also became president, in a manner that al)ows 
Preston to reacquire the stock if he repays his father. However, his father was 
out of the country during most of these events, and Preston Nicholes remains 
sales manager and actual controller of Eagle Harvest. The transfer, in name 
only, to Preston Nicholes’ father was effected to circumvent sanctions imposed 
on PACA licensees who fail to pay for produce. 

The fact that Eagle Harvest is merely a continuation of Boss Fruit is 
evidenced by Preston Nicholes’ control of all aspects of the business, including 
being sole signee for the only corporate account. It is further evidenced by 
the identity of the two businesses in location, office space, office furniture, 
manner of recordkeeping, employees, and customers. 

Respondent claims that Eagle Harvest was sold to Bruce Nicholes 
(Preston’s father); however, the assignment of stock, which is still in effect, 
contemplates that, "[u]pon payment of the said [promissory] note in full, 
Assignee shall reassign and retransfer said stock to Assignor." (CX 39, p. 15). 
Therefore, Preston Nicholes need only repay his father, and he reacquires the 
stock of Eagle Harvest. Obviously the transfer was illusory and done to 
circumvent the PACA. Indeed, the fact that Preston Nicholes had first 
advanced his father the $8,000 to purchase the stock demonstrates that the 
transaction is a sham and pretense to allow Preston Nicholes to continue the 
firm, and can hardly be characterized as "an arms-length transaction for good 
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and valuable consideration," even though the purchase money was 
subsequently returned. 

This demonstrates that Preston Nicholes is the ened controller of Eagle 
Harvest, and that it was formed as a continuation of Boss Fruit in order to 
circumvent PACA sanctions for failure to pay. Therefore, Respondent Eagle 
Harvest engaged in practices of a character prohibited by the PACA by 
attempting to allow Preston Nicholes to continue the business operations of 
Respondent Boss Fruit, and Complainant’s determination that Respondent’s 
license application should be denied is affirmed. 

Boss Fruit alleges that it is not responsible for payment of over $3,000,000 
to 29 sellers because it acted as a broker and not as a purchaser. The 
evidence indicates that Boss Fruit’s allegations are without basis in fact and 
without support in the evidence. 

Respondents seek to rely upon a reparation determination set forth in 
Gailian D. Bagley, Jr, d/b/a Bagley Produce Company v. L & L Brokerage 
Company, 46 Agric. Dec. 1242 (1987). In such reparation cases, the 
Department acts as an adjudicator, but is not a party litigant, the Complainant 
being a private concern. Nevertheless, there are substantial differences 
between that case and the present one: (1) a memorandum of sale was 
issued, invoicing the buyer; (2) full information was supplied to the parties; 
and (3) there was clear indication that it was a "broker" relationship. 

Boss Fruit’s status as purchaser is evidenced by the lack of a brokerage 
agreement. 

Generally, a broker and a principal enter into an agreement outlining the 
amount of brokerage fee and any other particular terms regarding payment, 
such as whether the broker is to act on a collect and remit basis. Three of 
Complainant’s witnesses, representing supplier/creditors in transactions at 
issue, testified that they did not have any payment agreement with Boss Fruit 
& Vegetable, Inc., to act as a broker. (Tr. 42, 60-61, 106). 

No written evidence of any such agreement was contained in the Boss Fruit 
customer files, nor could Preston Nicholas produce any such agreement. (Tr. 
320). In fact, Preston Nicholes testified that the agreements were made "in 
each transaction as it occurred" (Tr. 320), and that "it’s agreed to at the time 
of the sale." (Tr. 323). However, Preston Nicholes did not participate in any 
of the telephone conversations in which Tony Pulicella made oral contracts 
with the suppliers (Tr. 361-362); therefore, Preston Nicholes does not have 
any personal knowledge of what agreements were reached during these phone 
conversations. A negative inference can be drawn from the fact that 
Respondent Boss Fruit did not call Tony Pulicella who had the personal 
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knowledge of these agreements and would be expected to testify. In re Mattes 
Livestock Auction Market, Inc., 42 Agric. Dec. 81, 101 (1983) [, aff'd, 721 F.2d 
1125 (7th Cir. 1983), reprinted in 51 Agric. Dec. 599 (1992)]. 

Because there were no agreements regarding payment of brokerage, there 
was never any disclosure of a brokerage fee to the suppliers. If Boss Fruit 
was indeed acting as a broker, it has violated 7 C.F.R. § 46.28(a), which states 
that it is "the duty of the broker to fully inform the parties concerning all of 
the terms and conditions of the proposed contract." Preston Nicholes testified 
that the brokerage fee was the difference between the supplier’s invoice to 
Boss Fruit and the Boss Fruit invoice to Jarritos. (Tr. 327). However, none 
of the suppliers ever saw any of the Boss Fruit invoices sent to Jarritos; 
therefore, they had no way of knowing exactly what the brokerage was. (Tr. 
327). Preston Nicholes testified that the supplier knew what the brokerage 
was because the unit prices listed on the confirmation faxed to the supplier 
would be $.25 more than the price they anticipated and $.25 more than the 
price at which they invoiced Boss Fruit. (Tr. 321-323, 328, 329-330). 
However, when Preston Nicholes attempted to give an example of this 
statement, he failed. The evidence shows that only in the transactions where 
there was a broker, such as Tam Produce, did the unit price on the 
confirmation appear at a higher rate than the invoiced price. 

All transactions were set up as a sale to Boss Fruit. The evidence that 
these transactions were actually sales to Boss Fruit is overwhelming. First, 
completely different confirmations were sent to the supplier and to Jarritos. 
The confirmations differed in the following respects: the confirmation to the 
supplier did not have a heading, while the confirmation sent to Jarritos was 
entitled "Confirmation of Sale"; they contained different prices per unit; they 
contained different freight terms; they indicated different names under "Sold 
to" and "Ship to"; and they contained different instructions, i.e., whether 
“collect and remit" was indicated. In Rancho Vergeles, Inc. v. Richard Shelton, 
46 Agric. Dec. 1031 (1987), the Judicial Officer found that Respondent had 
actually purchased produce and did not act as a broker where the 
confirmations sent to the parties were identical, except one did not state “Will 
collect and remit” and the prices shown thereon were higher than the other 
confirmation. See also In re LaMantia-Cullum-Collier Co. Inc. v. Zia 
Brokerage Corp., 41 Agric. Dec. 2450 (1982). 

In the present case, all the suppliers’ invoices listed Boss Fruit as "Sold to" 
and stated that the produce was to be delivered to the same, or Jarritos, or 
a customer of Jarritos[, except in three transactions]. The suppliers’ invoices 
did not list Boss Fruit as the broker, except for three suppliers, but these 
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exceptions prove the rule that Boss Fruit did not act as a broker, but rather 
was the purchaser, in all other transactions. In fact, eight different suppliers 
actually list another firm as broker. On the confirmation sent to the supplier, 
Boss Fruit is listed as "Sold to" and Boss Fruit, or Jarritos, or a customer of 
Jarritos, is listed under “Ship to." There was testimony that it is not unusual 
in the produce industry to ship the product to someone other than the 
purchaser. On the confirmation sent to Jarritos, Jarritos is listed under "Sold 
to" and Jarritos, or a customer of Jarritos, is listed under “Ship to." 

Boss Fruit’s status as purchaser is evidenced by additional markups on 
prices. In Mountain Valley, Inc. v. Charles F. Zambito, 49 Agric. Dec. 613, 614 
(1990), the Judicial Officer found that Respondent was a purchaser rather 
than a broker where it admitted to negotiating a price higher than the normal 
$.25 markup for brokerage with the receiver of the produce. Respondent 
issued confirmations to the receiver that reflected the higher price, but did not 
disclose the $.25 markup, nor the additional markup. The Judicial Officer 
stated that “[t}hus it can be seen that respondent negotiated for himself a 
financial stake in the potato transactions inconsistent with his professed 
position as broker." 

Identically, in the case at hand, Boss Fruit admittedly negotiated an 
additional markup "with the buyer’s permission" (Tr. 332) (although it clearly 
stated that brokers do not get a profit (Tr. 290)), and issued confirmations to 
the receiver reflecting the higher price, but not disclosing any of the markup. 
Just like the Respondent in Mountain Valley, Boss Fruit negotiated a financial 
stake in transactions inconsistent with its professed position as a broker. 

In addition, 7 C.F.R. § 46.28(b) states that brokerage fees may be charged 
to only one of the parties to the contract. In the transactions where Tam 
Produce acted as broker, the supplier contributed and was aware of $.15 
markup per unit price, but Boss Fruit paid an additional $.15 markup per unit 
price. The double markup is evident by comparing the brokerage due to Tam 
Produce on Boss Fruit’s Accounts Payable Ledger (CX 32, pp. 14-15) and the 
brokerage listed on the confirmation sent to the supplier, which discloses a 
$.15 per unit brokerage. The brokerage due to Tam is nearly always $.30 per 
unit, rather than $.15. Moreover, the fact that Boss Fruit paid a brokerage fee 
to Tam Produce in the first place is completely inconsistent with its position 
that it acted as the broker in these transactions. 

Boss Fruit’s status as purchaser is evidenced by the fact that it retained any 
profit made on freight. A broker brings two parties together in negotiating 
the purchase and sale of produce, and a broker may undertake other duties, 
such as arranging for transportation. North American Produce [Buyers, Ltd.] 
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v. Source Produce [Distrib. Co.], 48 Agric. Dec. 1101, 1103 (1989). However, 
a broker that arranges for transportation is acting as an agent and must pass 
on to the principal all discounts or allowances on freight. Jn re Ben Gatz Co., 
38 Agric. Dec. 1038 (1979). Boss Fruit claims to have been acting as a broker 
for the seller as principal in these transactions. (Tr. 320). However, 
Preston Nicholes testified that the buyer, Jarritos, allowed Boss Fruit to retain 
any profit made on freight. (Tr. 332). With regard to the freight charges, it 
is difficult to discern for whom Boss Fruit was acting as an agent and who was 
principal, because the suppliers’ invoices generally indicated that the shipment 
was "F.O.B.," but the Boss Fruit invoice to Jarritos indicated that the shipment 
was "F.O.B. + FRT." In any case, Boss Fruit did not pass on, and, therefore, 
made a profit on the transactions that is inconsistent with its professed 
position as broker. 

Suppliers would not have sold to Jarritos had they known it was allegedly 
the purchaser. At least two of Complainant’s witnesses, representing 
supplier/creditors in the subject transactions, testified that they would not 
have sold to Jarritos had it been disclosed to them that Jarritos was the actual 
purchaser, because they were not familiar with its credit rating and it was not 
listed in the Blue Book. (Tr. 33, 62). Tim Thie, testifying for Idaho Potato 
Packers, a supplier /creditor, testified that George Haddad of Quality Produce, 
a broker in several of the transactions at issue, was also not in the Blue Book. 
(Tr. 45). However, Idaho Potato Packers was not selling to Quality Produce; 
Quality was merely acting as broker in the transactions for a disclosed 
purchaser, Boss Fruit. Therefore, it was Boss Fruit, not Quality, which was 
responsible for payment to Idaho Potato Packers. 

In Bianchi & Sons Packing Co. v. M F W Trucking, Inc., 41 Agric. Dec. 324, 
326 (1982), the Judicial Officer found that Respondent was acting as a 
purchaser and not as a broker on a collect and remit basis, in part because 
the Complainant was reluctant to bill the ultimate receiver in Mexico. At 
least two witnesses testifying on behalf of supplier/creditors stated that they 
would [not] have sold to Jarritos because the produce would be going into 
Mexico. (Tr. 86, 98). 

As evidence of Boss Fruit’s position as purchaser, many transactions were 
brokered by another firm. The regulation found at 7 C.F.R. § 46.28(b) states 
that a “broker employed to negotiate the sale of produce may not employ 
another broker or selling agent, . . . without the specific prior approval of his 
principal.". Tam Produce acted as broker for the transactions involving six 
different suppliers, and Quality Produce acted as broker for the transactions 
involving two other suppliers. (CX 27, p. 2; Tr. 34). Boss Fruit cannot claim 
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to have acted as the broker in these instances where another firm is actually 
listed as the broker, and Boss Fruit even shows that brokerage is due to 
others in its Accounts Payable Ledger. (CX 32, pp. 14-15). Obviously, 
because another firm is listed as broker, given that no other specific 
agreement to use two brokers was shown in evidence, and given the totality 
of all the above circumstances, Boss Fruit acted as purchaser in these 
transactions. 

Even if Boss Fruit believed that it was a broker, its failure to disclose the 
agency relationship subjects it to all liabilities of a purchaser. In Lake Region 
Packing Ass’n v. A J Sales Co., Inc., 50 Agric. Dec. 1034, 1036 n.2 (1991), the 
Judicial Officer found that even if Respondent believes it acted as a broker on 
a collect and remit basis, Respondent is subject to all liabilities in the same 
manner as if it were the principal in interest if it does not fully disclose the 
agency relationship. The judicial Officer went on to state: 


The fact that the agent is known to be a commission merchant, 
auctioneer, or other professional agent, makes no difference .... The 
duty is upon the agent, who wishes to avoid liability, to disclose the name 
or identity of his principal clearly and in such a manner as to bring such 
adequately to the actual notice of the other party, and it is not sufficient 
that the third person has knowledge of the facts and circumstances which 
would, if reasonably followed by inquiry, disclose the identity of the 
principal. 


In the present case, Boss Fruit did not clearly identify Jarritos as the actual 
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purchaser to the suppliers, nor did it disclose to Jarritos that it was acting on | 


behalf of the supplier. Therefore, even if Boss Fruit believes itself to have 


acted as a broker, it has acquired liability by failure to fully disclose the nature | 


of the agency relationship. 

Boss Fruit filed a PACA Reparation Complaint against Jarritos as the seller 
of produce to Jarritos. On October 27. 1993, Boss Fruit filed a PACA 
Reparation Complaint against Jarritos, of which official notice is taken 


pursuant to 7 C.F.R. § 1.141(g)(6) as an official record of the US. | 


Department of Agriculture. The Complaint alleges that Boss Fruit "sold and 


shipped" to Jarritos perishable agricultural commodities in interstate | 


commerce, and that Jarritos has failed to remit to Boss Fruit the full amounts : 


due. (Reparation Complaint, p. 1). Because Boss Fruit acted as the seller to 
Jarritos, one can infer then that Boss Fruit must have been the purchaser with 
respect to the suppliers. Moreover, the Reparation Complaint does not state 
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that Boss Fruit was acting as a broker, nor does it indicate that any third 
parties were involved at all. Boss Fruit’s position in its Reparation Complaint 
is completely inconsistent with its claim that it acted as a broker in the subject 
transactions. 

Respondent Boss Fruit was not acting on a collect and remit basis only and 
the sometime indication of “collect and remit" was inconsistent with Boss 
Fruit’s manner of operation. Boss Fruit was not acting on a collect and remit 
basis only because it purchased the product from the suppliers for all the 
reasons stated above. In addition, the fact that Boss Fruit stamped "collect 
and remit" on some of the confirmations does not make Boss Fruit a broker 
acting on a collect and remit basis. A broker acting on a collect and remit 
basis has duties that Boss Fruit did not even attempt to fulfill in the subject 
transactions. Boss Fruit did not consistently disclose to the supplier or to 
Jarritos that it claimed to act on a collect and remit basis; nor did Boss Fruit 
show evidence of specific agreements to act on a collect and remit basis; nor 
did it render accountings to the principal as required by regulation. In 
addition, Boss Fruit collected but did not remit to the supplier in certain 
transactions, and, in other instances, it remitted to the supplier before it had 
collected from Jarritos. 

The evidence shows that the notation of "collect and remit" was inconsistent 
for transactions with each supplier and was inconsistent between the 
confirmations sent to each of the parties. See Rancho Vergeles, Inc. v. Richard 
Shelton, 46 Agric. Dec. 1031 (1987) (where Respondent was not a broker 
acting on a collect and remit basis because it sent confirmations that differed 
with regard to the notation of "collect and remit"). Notably, during the course 
of most of the suppliers’ dealings with Boss Fruit, the initial confirmations, 
which would establish a course of dealing, did not contain the “collect and 
remit" notation, but later confirmations did (when Boss Fruit was beginning 
to become aware that Jarritos was not making payments). The confirmations 
sent to Jarritos did not contain a "collect and remit" notation until May 1993. 

Respondents refer to the fact that the suppliers did not protest in writing 
within twenty-four hours of receiving the confirmation. However, the 
confirmation is not the contract, it is merely evidence of an oral contract 
already entered into over the telephone. L. S. Taube & Co. v. Jack M. Palmer, 
38 Agric. Dec. 731, 733 (1979); Brady Farms v. New Era Marketing, 37 Agric. 
Dec. 1962, 1967 (1978). Neither the suppliers’ invoice[s] to Boss Fruit, nor 
{most of] Boss Fruit’s invoice[s] to Jarritos, which also are evidence of the oral 
contract[s] entered by telephone, disclose that the transactions are on a collect 
and remit basis only. 
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More importantly, at least two suppliers obtained letters signed by 


Tony Pulicella that stated that the transactions were not on a collect and remit 
basis. (CX 8, p. 1, 9, p. 1). In addition, three of Complainant’s witnesses 
representing supplier/creditors testified that the transactions were not on a 
collect and remit basis. (Tr. 32, 37-38, 60, 95). In addition, David Studer 
investigated these transactions by calling approximately twenty-five of the 
suppliers and determined that these suppliers never discussed collect and 
remit; therefore, it could not have been part of the oral contract made over 
the telephone. (Tr. 139-140, 363). Del Jennings testified that the transactions 
for Jones Fruit were on a collect and remit basis; however, Mr. Jennings’ 
testimony is questionable because he contradicts an earlier statement he made 
to Mr. Studer stating that collect and remit was never discussed. (Tr. 364). 
Mr. Studer testified as to an independent recollection of his conversation with 
Mr. Jennings (Tr. 364), as well as supporting his statements with 
contemporaneous notes of the conversation. (CX 51). In addition, 
Mr. Jennings’ services were terminated by Jones Fruit; therefore, he did not 
represent the interest of Jones Fruit in this proceeding. (Tr. 261). 

Moreover, Preston Nicholes testified that the agreement for each 
transaction was different (Tr. 320), although he had no personal knowledge 
of the agreements reached by Tony Pulicella over the telephone. (Tr. 361- 
362). Therefore, it follows, for those transactions where there is no notation 
of “collect and remit," that the agreement was [certainly] not on a collect and 
remit basis. The transactions, that were not noted as "collect and remit" on 
the confirmation sent to the supplier, total over $1,000,000, which in and of 
themselves constitute repeated and flagrant violations of the PACA. (Tr. 218- 
219). 

Boss Fruit also failed to prove it acted as a collect and remit broker 
because there is no evidence of specific agreements to act on a collect and 
remit basis. Regulations found at 7 C.F.R. § 46.27(a) require a "specific 
agreement" between the broker and its principal to act on a collect and remit 
basis. There was no evidence in writing that any such specific agreement was 
entered by any of the suppliers. In addition, three of Complainant’s witnesses 
testified that they did not agree to allow Boss Fruit to act on their behalf on 
a collect and remit basis. (Tr. 42, 60-61, 106). Mr. Studer testified that 
approximately twenty-five of the suppliers that he contacted did not have any 
such agreement. (Tr. 139-140, 363). One of Respondent’s witnesses, who had 
formerly done business with Preston Nicholes on a collect and remit basis, 
testified that he did have a written agreement to that effect. (Tr. 313). 
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Again, Preston Nicholes claimed that the agreement for each transaction 
was different (Tr. 320), but he had no personal knowledge of each agreement. 
(Tr. 361-362). The fact that Respondent Boss Fruit did not have 
Tony Pulicella, whom one would expect to have personal knowledge, testify 
creates a negative inference. Mattes Livestock, supra, 42 Agric. Dec. at 81. 

The fact that Boss Fruit did not act on a collect and remit basis is 
evidenced also by its failure to render an accounting to its principals as 
required by regulation; it collected without remitting, and it remitted before 
collection. Regulations regarding the duties of brokers found at 7 C.F.R. § 
46.28(b) require that when a broker is authorized to sell, invoice the buyer, 
collect and remit to its principal, "he shall render an itemized accounting to 
the principal promptly on receipt of payment, showing the true gross selling 
price, all brokerage fees deducted, any auction charges and any other expenses 
incurred in connection with the sale of the shipment." Although 
Preston Nicholes was sure an accounting was sent, he could not produce any 
such itemized account. (Tr. 325-327). Since the supplier never received any 
indication of the gross selling price because it never saw Boss Fruit’s invoice 
to Jarritos (Tr. 327), Boss Fruit never disclosed this information to its 
principal. If Boss Fruit were acting as a broker on a collect and remit basis 
as it claims, it has violated the PACA regulations by failing to render an 
itemized accounting pursuant to 7 C.F.R. 46.28(b). 

Respondent Boss Fruit acted in a financially irresponsible manner by 
continuing to sell produce to Jarritos. It has been held that Congress 
intended, by enactment of the PACA, to establish bars to preclude all but 
financially responsible persons from engaging in the businesses subject to the 
PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 389 U.S. 
835 (1967); Marvin Tragash Co. v. United States Dep’t of Agriculture, 524 F.2d 
1255, 1257 (Sth Cir. 1975). 

Boss Fruit had payment terms with Jarritos of twenty-one days from the 
date of shipment, which is evidenced by the fact that every Boss Fruit invoice 
states, "Due and Payable on:" with a date corresponding to exactly twenty-one 
days after the date of shipment. As explored at the hearing in this 
proceeding, Preston Nicholes was receiving and reviewing a printout of Boss 
Fruit’s Accounts Receivable weekly (Tr. 338); therefore, Boss Fruit had notice 
on May 14 that Jarritos owed it over $2,000,000; $1,000,000 of which was over 
twenty-one days out or past due. (CX 36; Tr. 343). Yet, Boss Fruit only 
informed one supplier of the problems concerning collecting at that time (Tr. 
345), and Boss Fruit continued to sell to Jarritos hundreds of thousands of 
dollars of produce. (CX 36). Preston Nicholes admits that it was financially 
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irresponsible to allow Jarritos to accumulate such a debt and continue to sell 
to it. (Tr. 345). 


In addition, Boss Fruit acted in a financially irresponsible manner because | 
it had notice from Del Jennings by at least March 25, 1993, that Jarritos might | 


not be creditworthy. (RX 13; Tr. 349-351). 
Respondent Boss Fruit violated the PACA willfully, repeatedly, and 
flagrantly. 


Respondent’s failures to make timely payment, as alleged in the Complaint, | 
are in violation of the prohibitions of section 2 of the PACA (7 U.S.C. § [| 
499b). In re Atlantic Produce Co., 35 Agric. Dec. 1631 (1976), aff'd per 


curiam, 568 F.2d 772 (4th Cir.) (Table), cert. denied, 439 U.S. 819 (1978). 
Moreover, Respondent’s failure to pay promptly and in full for 175 
transactions occurring over a period of over three months, totalling $3,077, 


213.41, constitute repeated and flagrant violations of section 2 of the PACA. . 


American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 373-374 (Sth Cir. 
1980)[, cert. denied, 450 U.S. 997 (1981)]; In re G. Steinberg & Son, Inc., 32 
Agric. Dec. 236 (1973), aff'd sub nom. George Steinberg and Son, Inc. v. Butz, 
491 F.2d 988 [(2d Cir.), cert. denied, 419 U.S. 830 (1974)]. See also Zwick v. 
Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Reese 
Sales Co. v. Hardin, 458 F.2d 183 (1972); In re Atlantic Produce, supra, 35 
Agric. Dec. at 1631. [As stated in] Jn re J. H. Norman & Son[s] Distrib. Co., 
37 Agric. Dec. 705, 709 (1978): 


Respondent’s violations are malum prohibitum—not malum in se. 
Accordingly, there is no inconsistency between the finding that 
[respondent] conducted himself responsibly and honorably, and the 
finding that respondent’s failure to pay over $48,000 for produce in 73 
transactions and $220 in brokerage fees in 20 transactions constitutes 
repeated, flagrant and wilful violations of the Act. [Brackets by ALJ] 


The 175 violations are repeated because repeated means more than one and 
175 is more than one. Violations are flagrant if the amount not paid is not 
a de minimis amount. Jn re Roxy Produce Wholesalers, Inc., 51 Agric. Dec. 
1435, 1443 (1992). The violations are flagrant because of the number of 
violations, and also, the amount of money involved and the length of period 
of time during which the violations occurred. See In re Veg-Mix, Inc., 4% 
Agric. Dec. 595 (1989). See also Melvin Beene Produce Co. v. Agricultural 
Marketing Service, 728 F.2d 347, 351 (6th Cir. 1984), holding 227 transactions 
occurring over a 14-month period to be repeated and flagrant violations of the 
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PACA; Zwick v. Freeman, supra, 373 F.2d at 115, concluding that because the 
295 violations did not occur simultaneously, they must be considered 
"repeated" violations within the context of the PACA, and finding the 295 
violations to be “flagrant” violations of the PACA, in that they occurred over 
a several-month period and involved more than $250,000.00; Reese Sales Co. 
v. Hardin, 458 F.2d 183 (9th Cir. 1972), finding that 26 violations involving 
$19,059.08 occurring over a 2'4-month period of time were repeated and 
flagrant; United Fruit & Veg. Co. v. Dir. of Fruit & Veg. Div., 668 F.2d 983 (8th 
Cir.)[, cert. denied, 456 U.S. 1007 (1982)], characterizing 127 violations 
involving $750,000.00 occurring over a ten-month period of time as repeated 
and flagrant; Marvin Tragash Co. v. United States Dep’t of Agric., 524 F.2d 1255 
(Sth Cir. 1975), holding that 35 violations occurring over a ten-month period 
of time were repeated and flagrant; and Finer Food/s] Sales [Co.] v. Block, 
708 F.2d 774 (D.C. Cir. 1983), concluding that 24 violations involving 
$75,000.00 over a five-month period of time were repeated and flagrant. 

Furthermore, these violations were willful. A violation is willful if, 
irrespective of evil motive or erroneous advice, a person intentionally does an 
act prohibited by a statute or if a person carelessly disregards the 
requirements of a statute. Cox v. United States Dep’t of Agric., [925 F.2d 1102 
(8th Cir. 1991), reprinted in 50 Agric. Dec. 14 (1991), cert. denied, 112 S.Ct. 
178 (1991)]; In re Henry S. Shatkin, 34 Agric. Dec. 296 (1975); In re G. 
Steinberg & Son, Inc., supra, 32 Agric. Dec. at 263-269; Goodman v. Benson, 
286 F.2d 896 (7th Cir. 1961). See also American Fruit Purveyors, Inc. v. United 
States, supra, 630 F.2d 370 at 374: “Under PACA, an action is willful if a 
prohibited act is done intentionally, irrespective of evil intent, or done with 
careless disregard of statutory requirements." In the instant case, Respondent 
knew or should have known that it could not make prompt payment for the 
large amount of perishables it ordered, yet Respondent continued to make 
purchases. Respondent was aware of the Act’s requirements, yet continued 
to buy, knowing that each purchase would result in another violation. 
Respondent should have made sure that it had sufficient capitalization with 
which to operate. It did not and, consequently, could not pay suppliers. It 
deliberately shifted the risk of non-payment to the sellers. Under these 
circumstances, Respondent has both intentionally violated the Act and clearly 
operated in careless disregard of the payment requirements of the PACA, and 
Respondent’s violations were, therefore, willful as that term is interpreted and 
applied by the Judicial Officer. 

As sanction for these violations, Complainant seeks that a finding be made, 
pursuant to section 8 of the PACA (7 U.S.C. § 499h), that Respondent has 
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willfully committed flagrant and repeated violations of section 2(4) of the 
PACA (7 U.S.C. § 499b(4)), and that the facts and circumstances of such 
violations be published. Support for the issuance of this sanction is found in 





| 


the Departmental sanction policy. See, e.g., Six Flags Produce, Inc., 47 Agric. | 
Dec. 1074 (1988); In re Larry Eimer, Inc., 46 Agric. Dec. 1763 (1987); In re | 


John Slough, d/b/a Slough’s Farm Fresh Mushrooms, 45 Agric. Dec. 1571 


(1986); and Jn re A. Pellegrino & Sons, Inc., 44 Agric. Dec. 1602 (1985), } 
appeal dismissed, No. 85-1590 (D.C. Cir. Sept. 29, 1986), printed in 47 Agric. | 


Dec. 1313 (1988)]. 
The Departmental policy as enunciated by the Judicial Officer is that where 
the Respondent is not in compliance at the time of the hearing, the 


appropriate sanction is the revocation of the Respondent’s license. Jn re | 


Melvin Beene Produce Co., 41 Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 (6th 


Cir. 1984); Jn re Finer Food[s] Sales Co., 41 Agric. Dec. 1154 (1982), aff'd, 708 | 


F.2d 774 (D.C. Cir. 1983); In re Gilardi Truck & Transportation, Inc., 43 Agric. } 


Dec. 118 (1984). Further, where Respondent is not in compliance with the 
PACA at the time of hearing and where Respondent no longer holds a valid 


PACA license, the appropriate sanction is that a finding be made that | 


Respondent has willfully committed flagrant and repeated violations of section 
2(4) of the PACA (7 U.S.C. § 499b(4)), and that the facts and circumstances 
of such violations be published. 

Congress designed the PACA to be an intentionally "tough" law and, as a 
result, support for the Department’s sanction policy is well grounded in both 
precedent and law. See In re Sam Leo Catanzaro, 35 Agric. Dec. 26 (1976), 


aff'd sub nom. Catanzaro v. United States and Butz, 556 F.2d 586 (9th Cir. 
1977) (unpublished). The PACA provides for the revocation of a license if | 


the Secretary finds repeated and flagrant violations of the PACA, regardless 
of whether the firm is unable to pay due to circumstances beyond its control. 
7 US.C. § 499h(a). The [Judicial Officer] explained the justification for the 


stringency of the law in [Jn re John H. Norman & Sons Distrib., Inc., 37 Agric. | 


Dec. 705, 719-20 (1978)]. The [Judicial Officer] stated: 


If a licensee is going to extend credit to its purchasers in this regulated 
industry, it must be adequately capitalized to be able to sustain any losses 
that result. If losses occur which jeopardize a licensee’s ability to meet 
its obligations, it must immediately obtain more capital, or suffer the 
consequences if the violations occur. In this regulated industry, the risk 
of loss should be taken by the banking community, whose business it is 
to supply risk capital, or by stockholders or by other risk takers. Other 
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licensees engaged in business in this vital agricultural marketing system 
should not be subjected to risk resulting from respondent’s under- 
capitalization or bad debt experience. 


Congress again recognized the importance of having only financially 
responsible firms in the perishable agricultural commodities business in 
section 525 of the Bankruptcy Code. In that section, Congress carved out an 
explicit exception to the Anti-Discrimination provision of the Bankruptcy Code 
for the PACA. 

Furthermore, this admittedly harsh sanction policy has consistently been 
upheld by the Federal Circuit Courts. Jn re Maine Potato Growers, Inc., 34 
Agric. Dec. 773 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re G. Steinberg 
& Son, Inc., 32 Agric. Dec. 236 (1973), affd sub nom. George Steinberg and 
Son, Inc. v. Butz, 491 F.2d 988 (2d Cir. 1973), cert. denied, 419 U.S. 830 
(1974); In re C. B. Foods, Inc., 40 Agric. Dec. 961 (1981), aff'd mem., 681 F.2d 
804 (3d Cir.), cert. denied, 459 U.S. 831 (1982); In re J. Acevedo & Sons, 34 
Agric. Dec. 120 (1975), aff'd per curiam, 524 F.2d 977 (Sth Cir. 1975); Marvin 
Tragash Co. v. United States Dep’t of Agric., 524 F.2d 1255 (Sth Cir. 1975); In 
re Melvin Beene Produce Co., 41 Agric. Dec. 2422 (1982), aff'd, 728 F.2d 347 
(6th Cir. 1984); In re Finer Food[{s] Sales Co., 41 Agric. Dec. 1154 (1982), 
aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Sam Leo Catanzaro, 35 Agric. Dec. 
26 (1976), aff'd sub nom. Catanzaro v. United States and Butz, 556 F.2d 586 
(9th Cir. 1977) (unpublished); Jn re Joe Phillips & Associates, Inc., 48 Agric. 
Dec. 583 (1983), aff'd sub nom. Joe Phillips & Associates, Inc. v. Department 
of Agriculture, [923 F.2d 862 (9th Cir. 1991) (Table) (text in WESTLAW), 
printed in 50 Agric. Dec. 847 (1991) (not to be cited as precedent under 9th 
Circuit Rule 36-3)]. 

The decisive factors that the Department considers to determine the 
appropriate sanction include the number of violations, the seriousness of 
violations, the impact of violations on the industry as a whole, the interests of 
the Secretary in ensuring that the trust relationship which exists between 
members of the industry--the basis for virtually every transaction in this 
multibillion dollar industry--is maintained, the management decisions made by 
Respondent, and the financial status of Respondent. (Tr. 206-208). In the 
instant case, Respondent failed to make full payment promptly for 175 lots of 
perishable agricultural commodities over a period of over three months, for 
a total of $3,077,213.41. Taking all these factors into consideration, the 
sanction sought by Complainant is granted. Jn re J. H. Norman & Sons 
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Distrib. Co., supra, 37 Agric. Dec. at 705; In re G. Steinberg & Son, supra, 32 
Agric. Dec. at 236. 

Respondent Eagle Harvest, Inc., engaged in practices of a character 
prohibited by the PACA; therefore, Complainant’s denial of Respondent’s 
license should be upheld. Complainant properly denied Respondent Eagle 
Harvest’s PACA license application because Respondent engaged in practices 
of a character prohibited by the PACA by attempting to continue the business 
operations of Respondent Boss Fruit by conducting business on behalf of and 
at the same location as Respondent Boss Fruit. 

The Secretary may deny a license application of a corporation, such as 
Respondent, if he finds that the applicant, or any officer or holder of more 
than 10 per centum of the stock, prior to the date of filing of the application, 
has “engaged in any practice of the character prohibited by the Act" (7 U.S.C. 
§ 499d(d)). /n re Power Tomato, Inc., and Power Produce Co., 52 Agric. Dec. 
662 (1993); In re Tony Kastner and Sons Produce Co., Inc., 51 Agric. Dec. 741 
(1992); In re Williamsport Purveyors, Inc., 48 Agric. Dec. 1092 (1989) |, affd, 
916 F.2d 82 (3d Cir. 1990), reprinted in 49 Agric. Dec. 1148 (1990)]; In re 
Robert W. Casto, d/b/a Prima Citrus & Fruit Exchange, 46 Agric. Dec. 602 
(1987); In re Pappas Produce, Inc., 36 Agric. Dec. 684 (1977); In re Ludwig 
Casca, 34 Agric. Dec. 1917 (1975). 

The clause "engaged in any practice of the character prohibited by the Act" 
gives the Secretary broad discretion to refuse to issue a license to applicants 
who pose a risk to the produce industry, as explained in Williamsport 
Purveyors, Inc., supra, 48 Agric. Dec. at 1098-1099, as follows: 


The Act confers broad discretion upon the Secretary to bar from the 
industry, inter alia, persons with a history of financial irresponsibility or 
other conduct of the type proscribed by the PACA. The issuance of a 
PACA license is the Department’s attestation to the industry that the 
licensee will conduct its business in compliance with the Act and 
applicable regulations. 


This broad authority has been used to defeat attempts to circumvent 
sanctions issued under the PACA by looking to the person who exercised 
control over the license applicant or the firm that had violated the PACA. In 
Williamsport Purveyors, Inc., the broad discretion given to the Secretary was 
used to bar from the industry an individual who had controlled a firm that had 
committed willful, flagrant and repeated violations of the PACA and operated 
without a valid license. Said individual had also been found to have been 
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unlawfully employed by a licensee ostensibly owned by his wife. His wife had 
since died and her estate was shown as the sole officer, director and 
stockholder of the applicant, Williamsport Purveyors, Inc. The person in 
question was the executor of the estate. The Judicial Officer concluded that 
although said individual was not technically an officer, director or shareholder 
of the applicant, he had the legal authority to control his wife’s estate and, 
therefore, had the capacity to control the applicant’s business, rendering the 
applicant unfit for license. It was the actual control of his wife’s estate, rather 
than the fact that the person did not meet the technical requirements of an 
officer, director or shareholder, which was the crucial factor in the Judicial 
Officer’s decision. To hold otherwise would have permitted a circumvention 
of the sanction that had been imposed upon him. 

Preston Nicholes is the president, director and sole shareholder of Boss 
Fruit, which has failed to make full payment promptly to 29 sellers of over 
$3,000,000 in produce. Preston Nicholes is attempting to circumvent any 
consequences of PACA action for his role in Boss Fruit’s failure to pay 
promptly over $3,000,000 by starting a new corporation, Eagle Harvest, Inc., 
then turning the corporation over to his father, Bruce O. Nicholes. Granting 
a PACA license to Eagle Harvest, which is controlled by Preston Nicholes, 
would ena>!e Preston Nicholes to circumvent the sanctions imposed on PACA 
licensees who fail to pay for produce and are found to have committed willful, 
flagrant and repeated violations of the PACA. The Act requires that such 
violators be barred from being relicensed for two years from the date of the 
disciplinary order (7 U.S.C. § 499d(b)(B)), and persons responsibly connected 
with the violator are barred from employment with a person or firm operating 
subject to the PACA for one year, with employment during the second year 
permitted only if the employer posts a bond with the Secretary (7 U.S.C. § 
499h(b)). To permit Respondent Eagle Harvest to be licensed would 
countenance the continued operation of Boss Fruit, a firm that has damaged 
the produce industry by its failure to pay promptly over $3,000,000. As stated 
in Power Tomato, Inc., supra, [52 Agric. Dec. at 670], "[i]t would also hardly 
serve the purpose of the PACA, which is to protect the interests of shippers 
and growers, by allowing persons who control one company to abandon it and 
open a virtually identical business to avoid paying their suppliers." 

In In re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 97 (1983)[, 
aff'd, 721 F.2d 1125 (7th Cir. 1983), reprinted in 51 Agric. Dec. 599 (1992)}, the 
Judicial Officer upheld the denial of an application for registration under the 
Packers and Stockyards Act because the totality of the circumstances proved 
that the application by the wife of an industry participant subject to a 
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suspension order was “a stratagem devised to circumvent" the suspension | 
order. Although that case concerned the Packers and Stockyards Acct, the 
concept of circumvention of sanctions is identical. ; 

That Respondent Eagle Harvest is merely a continuation of Boss fruit and | 
not an independent entity is amply demonstrated by numerous factors set 
forth herein which show that Eagle Harvest is merely a continuation of Boss 
Fruit. 

The evidence demonstrates that Preston Nicholes is the actual controller of 
Eagle Harvest, and that it was formed as a continuation of Boss Fruit in order 
to circumvent PACA sanctions for failure to pay. The evidence, therefore, 
shows that Respondent Eagle Harvest, Inc., engaged in practices of a 
character prohibited by the PACA by attempting to continue the business | 
operations of Respondent Boss Fruit. Complainant’s denial of Respondent's 
license application is proper. 

All motions and requests of the parties have been duly considered and to 
the extent, if any, they are inconsistent with this decision, they are denied. | 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends, in effect, that the ALJ’s findings are not adequately | 
supported by the record, but the proof in this case far surpasses the | 
preponderance of the evidence, which is all that is required.” Respondent 
would give controlling weight to evidence given little or no weight by the ALJ, 
but I agree with the ALJ’s evaluation of the evidence. For example, 
Mr. Pulicella’s one paragraph written statement, stating that "[wJith all 
suppliers that I dealt with, a brokerage was protected to Boss Fruit by said 
supplier unless the supplier specified Net F.O.B." (RX 17), is not persuasive 
since he was not subjected to cross-examination, it merely states his | 
conclusions, and it is inconsistent with the great bulk of the evidence outlined | 
by the ALJ in her decision. 

Respondent argues that the confirmations of sale specifically stated that 
"[t]he absence of an immediate (24-hours) written protest against this 
memorandum or any part of it will be construed as an acknowledgement of 
complete understanding and agreement with the statements and requirements | 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d179 F 
(6th Cir. 1983); Jn re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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made herein by all parties concerned," and since no written protest was ever 
given, the contracts of sale were consummated as written (Appeal Brief at 2). 
However, there are a number of problems with Respondent’s position. First, 
the actual contracts were oral, and the confirmations merely confirmed the 
terms orally agreed upon. Further, on the confirmations faxed by Boss Fruit 
to its suppliers, even where the words "Collect and Remit Basis Only" were 
stamped or written under the heading "Special Instructions," the same 
confirmations stated "Sold to Boss Fruit" and "Ship to Jarritos" (e.g., CX 3, 
p. 78). Hence the confirmations affirmed that the suppliers’ sales were to 
Boss Fruit, with delivery to be made to Jarritos. The confirmations of sale 
faxed to Jarritos in the same transactions confirmed that Boss Fruit “Sold to 
Jarritos," usually without any special instructions indicating a collect and remit 
basis (e.g., CX 3, p. 79). Furthermore, in transactions totalling over one 
million dollars, there was no handwritten or stamped statement stating 
"Collect and Remit Basis Only" on any of the confirmations to any of the 
parties (Tr. 209-10, 218-19). These confirmations, involving over one million 
dollars, merely state that the suppliers "Sold to Boss Fruit," and that Boss 
Fruit "Sold to Jarritos" (Tr. 209-10, 218-19). 

Respondent argues that it did not accept the produce shipped by the 
suppliers, but the resale of produce is an act of dominion constituting 
acceptance. Dave Walsh Co. v. Tom Lange Co., 42 Agric. Dec. 2085, 2088 
(1983). It is normal practice for produce to be shipped to someone other than 
the purchaser (Tr. 50-51, 99). 

I further regard as significant the fact that on October 27, 1993, which is 
after the Complaint was filed in this case, Boss Fruit, as Complainant, filed 
a Reparation Complaint against Jarritos, Inc., as Respondent, stating: 


4. Beginning on or about April 5, 1993 and continuing through June 7, 
1993 in a series of transactions, Complainant, by oral contract, confirmed 
by written invoices, sold and shipped to Respondent in the course of 
interstate commerce, perishable agricultural commodities having a total 
value of at least $4,147,833.59. Attached herein as group Exhibit 1 and 
incorporated herein by reference are true and correct copies of 
Complainant’s invoices. 





“As stated in Finding 5, Boss Fruit was listed as a broker with respect to only three of the 
suppliers. 
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Jarritos, Inc., Respondent in that Reparation Complaint, did not file an 
Answer, so on April 12, 1994, I signed a Default Order awarding Boss Fruit 
$4,147,833.59, with interest thereon from July 1, 1993. Nothing in Boss Fruit’s 
Reparation Complaint indicates that it was acting as a broker in the 
transactions. To the contrary, Boss Fruit alleged that it “sold and shipped" to 
Jarritos, Inc., the same perishable agricultural commodities involved in the 
tions at issue here. 

Considering all of the circumstances, the evidence compels the Findings and 
Conclusions reached by the ALJ in this case. 

For the foregoing reasons, the following Order should be issued. 


Order 


A finding is made that Respondent Boss Fruit & Vegetable, Inc., has 
committed willful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. § 499b), and the facts and circumstances set forth above shall be 
published. 

This Order shall take effect on the 30th day after service of this Order on 
Respondent Boss Fruit & Vegetable, Inc. 


In re: BOSS FRUIT & VEGETABLE, INC., and EAGLE HARVEST, INC. 
PACA Docket No. D-93-554. 
Order Dismissing Appeal of Eagle Harvest, Inc. filed April 25, 1994. 


Stephanie M. Parent, for Complainant. 

Marc S. Tanner, Boise, ID, for Respondents. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


By letter filed March 25, 1994, Respondent Eagle Harvest, Inc., stated that 
it "officially withdraws its application for license and therefore its appeal” of 
the Initial Decision and Order. Complainant does not oppose the dismissal 
of the appeal by Eagle Harvest, Inc. Accordingly, the following Order is 
issued. - 
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Order 


The appeal of Eagle Harvest, Inc., is dismissed pursuant to its request. The 
Order previously issued herein shall become effective as to Eagle Harvest, 
Inc., upon service of this Order on Eagle Harvest, Inc. 


In re: TEDDY BERTUCA CO. INC. 
PACA Docket No. D-94-506. 
Decision and Order filed May 13, 1994. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — License 
revocation — Standing to appeal. 


The Judicial Officer affirmed the Decision by Judge Bernstein (ALJ) revoking Respondent's 
license for failing to make full payment promptly for produce. This case is governed by 
numerous precedents summarized in Jn re The Caito Produce Co., 48 Agric. Dec. 602 (1989). An 
officer of the corporation has no standing to file an appeal "as an officer and ‘responsibly 
connected’ person." 


Julie Cook, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which 
Administrative Law Judge Edwin S. Bernstein (ALJ) filed an Initial Decision 
and Order on March 4, 1994, revoking Respondent’s license because of 
Respondent’s willful, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. § 499b), by failing to make full payment promptly for produce. 

On April 4, 1994, Jack Radde, Respondent’s Vice-President, appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 


"See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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C.F.R. § 2.35).2 On May 4, 1994, the case was referred to the Judicial Officer 
for decision. 

Based upon a careful consideration of the record, the appeal is dismissed 
on the ground that Jack Radde has no standing to file the appeal. However, 
if he does, the Initial Decision and Order is adopted as the final Decision and 
Order in this case, with the effective date of the Order changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) (the “Act"), 
instituted by a Complaint filed on October 19, 1993, by the Acting Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Complaint that 
during the period March 1992 through February 1993, Respondent failed to 
account and make full payment promptly to four growers net proceeds for 
four lots of perishable agricultural commodities which it received, accepted 
and sold on behalf of the growers in i:.terstate and foreign commerce for a 
total amount of $315,801.06. It is further alleged in the Complaint that during 
the period January 1991 through January 1993, Respondent purchased, 
received and accepted, in interstate and foreign commerce, from 38 sellers, 
270 lots of perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $504,628.92. 

A copy of the Complaint was served upon Respondent which filed an 
Answer on November 12, 1993, admitting that it currently owes $315,801.06 
to the four growers and $230,110.09 to the 38 sellers but denying that its 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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failure to pay was willful, repeated or flagrant. Therefore, upon the motion 
of the Complainant, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Teddy Bertuca Co., Inc., is a corporation organized and 
existing under the laws of the State of Texas. Its business address is 2218 Fox 
Avenue, McAllen, Texas 78502. Its mailing address is P. O. Box 217, 
McAllen, Texas 78502. 

2. Pursuant to the licensing provisions of the Act, license number 910192 
was issued to Respondent on November 9, 1990. This license has been 
renewed annually and is next subject to renewal on or before November 9, 
1994. 

3. On February 1, 1993, Respondent filed a Voluntary Petition pursuant 
to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1100 et seq.) in the United 
States Bankruptcy Court for the Southern District of Texas, McAllen Division. 
This petition has been designated Case No. 93-20227-M-11. 

4. As more fully set forth in paragraph 4 of the Complaint, during the 
period March 1992 through February 1993, Respondent failed to account and 
make full payment promptly to four growers net proceeds in the total amount 
of $315,801.06 for four lots of perishable agricultural commodities, which it 
received, accepted and sold on the behalf of the growers in interstate and 
foreign commerce. 

5. As more fully set forth in paragraph 5 of the Complaint, during the 
period January 1991 through January 1993, Respondent purchased, received 
and accepted in interstate commerce, from 38 sellers, 270 lots of perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of at least 


$504,628.92. 
Conclusion 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Findings of Fact No. 4 and No. 5, above, constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
§ 499b). 
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Discussion 


In its Answer, Respondent admitted that it has failed to make full and 


The decrease in collections on accounts receivable and the sales 
prevented us from paying off those amounts due to customers under the 
PACA regulations. 


... Summarizing our records, we show the following facts: 


Due to four growers 315,801.06 
Due to sellers: 

Per Teddy Bertuca Co., Inc. 398,822.73 

Less sellers owe TBC, Inc. (62,055.64) 

Held in bank account for PACA 

valid, timely trust claims (106,657.00) 220,110.09 
Total Amounts Due $5A5911.15 


By admitting that it owed $545,911.15 to growers and sellers, Respondent | 


acknowledged the violations alleged in the Complaint. Respondent’s 
expressed intention to make restitution to unpaid shippers, offered in 
explanation of its failure to pay, does not absolve it from liability for failure 
to pay for perishable agricultural commodities in a timely manner. Jn re The 
Caito Produce Company, 48 Agric. Dec. 602, 611-629 (1989). Furthermore, 
Respondent’s contention that acts beyond its control, undertaken by its bank, 
caused its failure to pay promptly and in full is not a viable defense. Jn re The 
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prompt payment for at least the amount alleged in the Complaint. The | 
Answer stated (Answer at 2): 


ee 


Caito Produce Company, supra, at 617-618. The PACA was promulgated to | 


protect the financial well-being of persons dealing in perishable agricultural | 


commodities. Section 2 of the PACA (7 U.S.C. § 499b) specifically makes 
failure to make full payment promptly for transactions involving perishable 
agricultural commodities a violation of the law. 
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ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The appeal in this case is signed by "Jack Radde, Vice-President," and states 
(Appeal at 1): 


I am filing this appeal to the above referenced case as an officer and 
“responsibly connected person", to the Administrative Law Judge’s 
decision dated March 4, 1994 on Respondent’s license being revoked 
pursuant to Section 8 of the Act. 


Mr. Radde did not file the appeal as the Respondent or on behalf of the 
Respondent but, only, as "an officer and ‘responsibly connected person.” As 
such, Mr. Radde has no standing to file an appeal. Only the Complainant and 
Respondent are parties to this action with standing to file an appeal. 
Accordingly, the appeal must be dismissed. 

In any event, however, if the Respondent had appealed, the ALJ’s Initial 
Decision would have been adopted as the final decision. This case is governed 
by In re The Caito Produce Co., 48 Agric. Dec. 602 (1989), attached as an 
Appendix to this Decision. It should be noted that The Caito Produce Co., 
attached as an Appendix, refers to the Department’s sanction policy that is no 
longer followed (48 Agric. Dec. at 612-13, slip op. at 15-17). The 
Department’s current sanction policy is set forth in Jn re S.S. Farms Linn 
County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen), 50 
Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993) (Table) (text 
in WESTLAW) (not to be cited as precedent under 9th Circuit Rule 36-3), 
as follows: 


It is appropriate to state expressly the practice that has been followed 
by the Judicial Officer in recent cases, viz., that reliance will no longer be 
placed on the "severe" sanction policy set forth in many prior decisions, 
e.g., In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 
(1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the 
sanction in each case will be determined by examining the nature of the 
violations in relation to the remedial purposes of the regulatory statute 
involved, along with all relevant circumstances, always giving appropriate 
weight to the recommendations of the administrative officials charged 
with the responsibility for achieving the congressional purpose. 
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In view of the number of violations occurring over a long period of time, 
the size of the violations, and the other considerations set forth in Jn re The 
Caito Produce Co. concerning the need for prompt payment and financial 
responsibility in the industry, the sanction of revocation, recommended by the 
administrative officials, is appropriate. 

For the foregoing reasons, the following Order should be issued. 


Order 


The appeal filed by Jack Radde is dismissed for lack of standing. 

A finding is made that Respondent has committed willful, repeated, and 
flagrant violations of section 2 of the Act (7 U.S.C. § 499b), and therefore, 
Respondent’s license shall be revoked pursuant to section 8 of the Act (7 
U.S.C. §499h). 

This Order shall take effect on the 30th day after service of this Decision 
and Order on Respondent. 


APPENDIX 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor] 


In re: ROSIE BRAND TOMATO, INC. 
PACA Docket No. D-93-529. 
Decision and Order filed April 29, 1994. 


Failure to dispute material allegations - Failure to make full payment promptly - Willful, 
flagrant and repeated violations - Rolling over debt - License revocation. 


Judge Kane revoked respondent's license for failing to make full payment promptly for produce 
received subject to the PACA. Respondent’s late payment to some suppliers at the expense of 
vendors who had more recently delivered produce is not "slow pay,” but rather a continuation 
of "no pay." Unexpected financial losses experienced by respondent do not deter the 
Department from its duty to purge the industry of those who do not make timely payment for 
produce. 


Kimberly D. Hart, for Complainant. 
James D. Comack, Lynbrook, NY, for Respondent. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 
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This decision is promulgated pursuant to the Administrative Procedure Act, 
Pub. L. 89-554, 80 Stat. 384 (1966), as amended Pub. L. 95-251, 92 Stat. 183 
(1978)' and the Rules of Practice of the Department of Agriculture 


me, | Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
The 1.130-.151 (1993). 

cial | The Deputy Director of the Fruit and Vegetable Division of the 
‘the | Department’s Agricultural Marketing Service, by complaint filed March 25, 


1993, alleges that Rosie Brand Tomato, Inc., hereinafter "Rosie," a licensee of 
the Department, willfully, flagrantly and repeatedly violated the Perishable 
Agricultural Commodities Act, ch. 436, 46 Stat. 531, as amended, ch. 120, 48 
Stat. 584 (1934); ch. 719, 50 Stat. 725 (1937); ch. 456, 54 Stat. 696 (1940); Pub. 
L. 87-725, 76 Stat. 673 (1962); Pub. L. 91-107, 83 Stat. 182 (1969); Pub. L. 95- 
562, 92 Stat. 2381 (1978); Pub. L. 97-98, Title XI, 95 Stat. 1269 (1981); Pub. 
and | L.97-352, 96 Stat. 1667 (1982); Pub. L. 98-273, 98 Stat. 166 (1984) [hereinafter 
ore, the Act, or PACA] specifically § 2(4) thereof.? The complaint alleges that 
t (7 — Rosie violated the Act by failing to pay promptly for perishable agricultural 
commodities that it received and accepted in interstate commerce. 
sion | Specifically, Rosie is alleged to have failed to timely pay $155,183.40 to nine 
vendors for produce shipped in interstate commerce. Rosie was advised upon 
the issuance of the complaint that its conduct warranted the revocation of its 
license. 

By answer filed April 12, 1993, counsel to Rosie admits facts which identify 
it as a licensee of the Department of Agriculture and denies the essential 
allegations of the complaint. The answer further avers that Rosie had made 
substantial payments to identified vendors and had made arrangements to 
make further payments to former suppliers. The answer also asserts as an 
issue, that acts of others had deprived Rosie of an ability to make appropriate 
payments to all of its shippers. 

An oral hearing was held on October 7, 1993, in Uniondale, New York. 
Subsequently, proposed findings and briefs were filed by counsel. To the 
extent indicated, they are adopted herein. All other proposed findings, 

illful, § conclusions and arguments are rejected as being irrelevant, or lacking legal or 
evidentiary bases. In this opinion, "Tr." refers to the transcript of the public 
hearing. "CX" refers to the numbered exhibits offered by complaint counsel. 


ones Counsel to Rosie did not offer exhibits into the record. 


ise of 
jation 
r the 
nt for 

‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1993) [unofficial 
codifications of statutes are cited herein]. 


"7 U.S.C.A. § 499b(4) (West 1980 & Supp. 1993). 
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The United States Department of Agriculture hereinafter the Department, | 
is represented by Kimberly D. Hart, Esq., Washington, D.C. Rosie is 


represented by James D. Comack, Esq., Lynbrook, New York. 


Upon consideration of all matters of record, the following Findings of Fact | 
are made and Conclusions of Law reached. As a result, violations are found | 


as alleged, and there is entered an order as requested by complaint counsel. 
Findings of Fact 


1. Rosie Brand Tomato, Inc., is a corporation organized and existing under 
the laws of the State of New York. Its business address is 21 Peach Tree 


Court, Holbrook, New York 11741, and its mailing address is P.O. Box 2614, | 


Lake Ronkonkoma, New York 11779. (CX 1) 

2. At all times material herein, respondent was licensed under the 
provisions of PACA. License No. 921218 was issued to respondent on 
May 21, 1992. 

3. Rosie, during the period June, 1992 through October, 1992, on the dates 
and in the transactions set forth below, failed to make full payment promptly 
to nine sellers of the agreed purchase prices in the total amount of 
$155,183.40 for twenty lots of perishable agricultural commodities, which it 
purchased, received, and accepted in interstate commerce. 


TRANS SELLER AND QUANTITY AND DATE PAYMENT PURCHASE 
NO. ORIGIN COMMODITY ACCEPTED DUE PRICE 


1 4 STAR TOMATO, 1600 CrNS TOMATOES 06/05/92 06/26/92 $ 3,983.50 


2 INC. 1600 cTNS TOMATOES 06/07/92 06/28/92  $ 9,943.50 
3 ELLENTON, FL 1520 cTNs TOMATOES 06/08/92 06/29/92 $9,447.50 
4 DIMARE JOHNS 1600 crNs TOMATOES 06/27/92 07/16/92 $9,783.50 
5 ISLAND 1600 CTNS TOMATOES 06/28/92 07/17/92 $ 8,343.50 
6 JOHNS ISLAND, SC —-:1600 CTNS TOMATOES 07/06/92 07/25/92 $8,320.00 
7 1440 crns TOMATOES 07/09/92 07/28/92 $8,951.50 
8 1360 CTNS TOMATOES 07/13/92 08/01/92 $8,455.50 


9 ISLAND TOMATO 1600 CTNS TOMATOES 07/03/92 07/24/92 $7,920.00 
GROWERS 
JOHNS ISLAND, SC 


10 R. L. TUMBLESTON 1600 CTNS TOMATOES 07/16/91 07/26/92 $5,432.00 
PACKING SHED, 
INC. 


EDISTO ISLAND, SC 


11 THOMAS B. SMITH —- 1520 CrNs TOMATOES 07/19/92 07/31/92 = $ 8,184.00 
FARMS 
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13 
14 
15 
16 
17 


18 
19 


20 


QUINCY, FL 


BOLTON & SON 
TOMATO 
SERVICES 

BOCA RATON, FL 


J & W TOMATO 

PACKERS 
HENDERSONVILLE, 
NC 


KING BROKERAGE 
& SALES CO. 
IMMOKALEE, FL 


KELLER FARMS 
CLARKS SUMMIT, 
PA 
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1520 CTNS TOMATOES 
1600 CTNS TOMATOES 
1716 CTNS TOMATOES 
1716 CTNS TOMATOES 
1600 CTNS TOMATOES 
1520 CTNS TOMATOES 


1600 CTNS TOMATOES 
1600 CTNS TOMATOES 


1600 CTNS TOMATOES 


07/28/92 
07/28/92 
09/21/92 
09/22/92 
10/06/92 
07/31/92 


08/06/92 
08/13/92 


09/09/92 


08/15/92 
08/15/92 
10/09/92 
10/10/92 
10/24/92 
08/10/92 


08/24/92 
08/31/92 


09/19/92 


TOTAL AMOUNT PAST-DUE AND UNPAID THESE NINE SELLERS: 


(CX 2-4; Tr. 14) 


$11,499.50 
$ 7,139.50 
$ 1,841.60 
$ 1,841.60 
$ 4,976.50 
$ 8,944.00 


$11,543.50 
$ 9,432.70 


$ 9,200.00 


$155,183.40 


4. On September 23, 1993, Rosie’s books were audited by the Department’s 
investigator. (Tr. 17-18) This audit revealed that during the period of May 3, 
1993 through August 9, 1993, on the dates and in the transactions set forth 
below, Rosie failed to make full payment promptly to three sellers of the 
agreed purchase prices in the total amount of $136,408.50 for twelve lots of 
perishable agricultural commodities, which it purchased, received and accepted 
in interstate commerce: 


TRANS SELLER AND QUANTITY AND DATE PAYMENT PURCHASE 
NO. ORIGIN COMMODITY ACCEPTED DUE 
1 ORLANDO 1600 cTNs TOMATOES 04/14/93 05/03.93 $20,197.50 
2 TOMATO. INC. 1600 Crns TOMATOES 05/03/93 05/21/93 $29,943.50 
CASSELBERRY, FL _—-1600 CTNS TOMATOES 05/08/93 05/26/93 $28,000.00 
COSTA & HARRIS 25 cTNS LETTUCE 06/18/93 07/16/93 + $ 212.50 
5 PRODUCE, INC. 30 cTns LETTUCE 06/23/93 =—_-07/21/93  $ 375.00 
BRONX, NY 
ORIGIN: CA 
6 BOLTON & SON 1600 cTNs TOMATOES 07/08/93 07/18/93 $7,120.00 
7 TOMATO 1600 ctns TOMATOES 07/10/93 07/20/93 = $ 7,120.00 
8 SERVICES 1600 cTNs TOMATOES 07/11/93 07/21/93 $8,720.00 
9 MELBOURNE 1600 cTNs TOMATOES 07/17/93 07/27/93 $7,920.00 
10 BEACH, FL 1600 ctNs TOMATOES 07/23/93 08/02/93  $ 8,400.90 
11 1600 CTNS TOMATOES 07/24/93 08/03/93 $ 8,400.00 
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12 1600 CTNs TOMATOES 07/30/93 08/09/93 $10,000.00 


TOTAL AMOUNT PAST-DUE AND UNPAID THESE THREE SELLERS: $136,408.50 
(CX 7-8; Tr. 30-34) 


5. The audit of September 23, 1993, revealed that Rosie had paid, by that| 
date, sums due on all outstanding balances to each of the vendors identified | 
in Finding #3, except King Brokerage & Sales Co. As of September 23, 1993, 
Rosie’s outstanding balance with King Brokerage & Sales Co., Immokalee, 
Florida, was $20,976.20 representing purchases invoiced on August 3 and 10, 
1992. (CX 5; Tr. 24) 

6. Agreements between Rosie and the vendors identified in Findings 4 and 
5 above for the deferred payment of outstanding balances due on receipts of 
produce were executed subsequent to the required payment dates. (Tr. 127- 
129) 

7. The record does not contain any evidence indicative of any warning to 
Rosie that its failure to promptly pay its produce suppliers was viewed by the 
Department as a violation of the Act or the Department’s regulations. 

8. A former corporate officer of Rosie, Frank Mirando, prior to his 
discharge in July, 1992, has been accused by the corporation’s present officers 
of actions which deprived Rosie of $175,000 in liquid assets. (Tr. 125-126) 


A RN TE RY A IEE FOC 


Statutes and Regulations 


The Respondents are alleged to have willfully, flagrantly and repeatedly 
violated the PACA in the following specific section: 


It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce-- 


(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or 
consigned, in such commerce by such dealer, or the purchase or sale 
of which in such commerce is negotiated by such broker; or to fail or 
refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to — 
perform any specification or duty, express or implied, arising out of any 


| 








by that | 
entified | 
3, 1993, | 
okalee, | 
and 10, 
is 4 and 
eipts of 


t 
t 


Pr. 121. | 


| 
ning to 
1 by the 
S. 
to his 
officers 
5-126) 


eatedly 


n in 


ora | 
tion | 
ydity 
sion 
, or 
sale 
ilor | 
yptly 

with 

c, 








ROSIE BRAND TOMATO, INC. 
53 Agric. Dec. 800 


undertaking in connection with any such transaction; or to fail to 
maintain the trust as required under Section 499e(c) of this title.’ 


The Act assigns liability for violations as follows: 


Whenever (1) the Secretary determines, as provided in section 499f 
of this title, that any commission merchant, dealer, or broker has 
violated any of the provisions of section 499b of this title, or . . . , the 
Secretary may publish the facts and circumstances of such violation 
and/or, by order, suspend the license of such offender for a period not 
to exceed ninety days, except that, if the violation is flagrant or 
repeated, the Secretary may, by order, revoke the license of the 
offender.’ 


The Secretary has applied the following definitions to the interpretation of 


relevant sections of PACA in the following regulations: 


(1) Licensee means any firm who holds an unrevoked and valid 
unsuspended license issued under the Act. 


(m) Dealer means any person engaged in the business of buying or 
selling in wholesale or jobbing quantities in commerce and includes: 


(1) Jobbers, distributors and other wholesalers; 


* * Kk *K * 


(t) Produce means any perishable agricultural commodity, as defined 
in paragraph (4) of the first section of the Act. 


(u) Fresh fruits and fresh vegetables include all produce in fresh form 


generally considered as perishable fruits and vegetables, whether or not 
packed in ice or held in common or cold storage, but does not include 


7 US.C.A. § 499b(4) (West 1980 & Supp. 1993). 


“7 U.S.C.A. § 499h(a) (West 1980 & Supp. 1993). 
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those perishable fruits and vegetables which have been manufactured 
into articles of food of a different kind of character. . . . 


kk eK * * 


(x) Wholesale or jobbing quantities, as used in paragraph (6) of the 
first section of the Act, means aggregate quantities of all types of 
produce totaling one ton (2,000 pounds) or more in weight in any day 
shipped, received or contracted to be shipped or received. 


kkk KOK 


(aa) Full payment promptly is the term used in the Act in specifying 
the period of time for making payment without committing a violation 
of the Act. "Full payment promptly," for the purpose of determining 
violations of the Act, means: 


(5) Payment for produce purchased by a buyer, within 10 days after 
the day on which the produce is accepted;° 


The Secretary has defined the duties of licensees as follows: 


It is impracticable to specify in detail all of the duties of brokers, 
commission merchants, joint account partners, growers’ agents and 
shippers because of the many types of businesses conducted. 
Therefore, the duties described in these regulations are not to be 
considered as a complete description of all of the duties required but 
is merely a description of their principal duties. The responsibility is 
pl:ced on each licensee to fully perform any specification or duty, 
express or implied, in connection with any transaction handled subject 
to the Act.° 


The imposition of sanctions by Federal agencies is restricted by the 
Administrative Procedure Act. It provides: 


57 CF.R. § 46.2 (1992). 


°7 CF.R. § 46.26 (1992). 
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(a) This section applies, according to the provisions thereof, to the 
exercise of a power or authority. 


(b) A sanction may not be imposed or a substantive rule or order issued 
except within jurisdiction delegated to the agency and as authorized by law. 


(c) When application is made for a license required by law, the agency, 
with due regard for the rights and privileges of all the interested parties or 
adversely affected persons and within a reasonable time, shall set and 
complete proceedings required to be conducted in accordance with sections 
556 and 557 of this title or other proceedings required by law and shall 
make its decision. Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, the withdrawal, suspension, 
revocation, or annulment of a license is lawful only if, before the institution 
of agency proceedings therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or conduct which 
may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all 
lawful requirements. 


Discussion 


Rosie is engaged in a business which requires that attention be given to 
basics. Promptly paying for perishable produce is the basic of this industry. 
The license granted by the Department is the assurance that the business will 
be populated by those* willing and able to promptly pay the bills, for this is 
an industry in which parties to the interstate sale and purchase of the 
inventory must be trustworthy. Failure of a buyer to pay for produce is an 
onus that falls on the producers, the farmers, an onus which the Act 
ameliorates.” The features of the Act have been analyzed by the court of 


"5 U.S.C.A. § 558 (West 1977 & Supp. 1993). 


*While 7 C.F.R. § 42.26 (1992) defines the duties of all licensees, "dealers" are not therein 
identified. Rosie was a dealer, but such a classification has no impact on the obligation to 
promptly pay. See for example Jacobson Produce Inc. and George Saer, 53 Agric. Dec. _, slip 
op. at 33 (PACA Dkt. No. 92-555) (April 22, 1994). 


°See 72 ConG. REC. 4243 (1930) (Statement by Mr. Summers upon the introduction of H.R. 
5663). 
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appeals serving the State in which respondent does business. See, George 
Steinberg & Son, Inc. v. Butz., 491 F.2d 988, 990 (2nd Cir. 1974), cert. denied, 
419 U.S. 830 (1974). In Steinberg, the court determined that the failure of a 
Department’s licensee to timely pay for produce subsequently barred that 
entity’® and any person responsibly connected with such entity, whether such 
was a licensee or not, from participation in the industry which Congress 
wished regulated by the Department. See, also, Atlantic Produce Co., 35 
Agric. Dec. 1631 (PACA Dkt. No. 2-3303) (October 5, 1976), aff'd mem., 568 
F.2d 772 (4th Cir. 1978) (Table), cert. denied, 439 U.S. 819 (1978). 

The facts described in Findings 3, 4, 5, 6 and 7 above are not disputed. 
(Respondent’s Proposed Findings of Fact, Conclusions of Law and Order, 
January 21, 1994, at 3, 4) Further, it is acknowledged that respondent’s 
actions were violations of the “full payment promptly" provisions of the 
Department’s regulations at 7 C.F.R. § 46.2(aa)(5) (1992), for Rosie failed to 
make payments within ten days following acceptance of produce. 
(Respondent’s Proposed Findings, at 4) These violations are admitted to have 
been willful and repeated (Respondent’s Proposed Findings, at 4), and are 
concluded to have been flagrantly achieved, based upon the requirements of 
the regulations as known by the principal officer of Rosie. (Respondent's 
Proposed Findings, at 4) See Zwick v. Freeman, 373 F.2d 110, 115 (2nd Cir. 
1967), cert denied, 389 U.S. 835 (1967). 

The sanction appropriate to these circumstances is that requested by 
complaint counsel: respondent’s license will be ordered revoked. 

The Administrative Procedure Act provides that a license may be impaired 
only upon certain prescribed procedures. Rosie has pursued those procedures 
and has suggested that although willful and repeated violations did occur, that 
subsequent actions by the corporation should ease any sanction which may be 
visited upon Rosie. Rosie has been strengthened with additional capital, but 
the primary alteration of its ability to pay its suppliers came at the expense of 
vendors which have more recently delivered produce to it. This is not "slow 
pay,” but rather a continuation of "no pay,” a circumstance which will not be 
favored. Atlantic Produce Co., 35 Agric. Dec. at 1633. The unexpected 
financial losses visited upon Rosie (Finding #8) should not deter the 
Department from its duty to purge the industry of those businesses which do 
not timely pay for delivered produce. Caito Produce Co., 48 Agric. Dec. 602 
(PACA Dkt. No.88-511) (June 1, 1989). 


Violations of the Act may be punished by a suspension or revocation of the offender's 
license. H.R. Rep. No. 1041, 71st Cong., 2nd Sess. §3. 
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Conclusions 


Based upon the entry of the above findings of fact and upon the existence 
of those facts within the content of the Perishable Agriculture Commodities 
Act, it is concluded that respondent willfully violated the Act at 7 U.S.C.A. § 
499b(4) (West 1980 & Supp. 1993) by failing to timely pay for produce it 
received in interstate commerce. 

Accordingly, the following order is entered. 


Order 


The license of respondent is revoked. 

Pursuant to the Rules of Practice, this Decision will become final without 
further proceedings thirty-five (35) days after service unless appealed to the 
Secretary by a party to the proceeding within thirty (30) days after service as 
provided in the Rules of Practice. 7 C.F.R. § 1.145 (1993). 

This Order shall take effect on the eleventh (11th) day after this Decision 
becomes final. 

Copies hereof shall be served upon respondent and counse). 

This Decision and Order became final June 9, 1994.-Editor| 
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REPARATION DECISIONS 
JEN SALES, INC. v. S. FRIEDMAN & SONS, INC. 


PACA Docket No. R-92-387. 
Decision and Order issued January 18, 1994. 





Acceptance - by diversion. Suitable Shipping Condition - contract destination. Rejection - 
wrongful when following acceptance - seller’s responsibility to dispose of load. Damages - for 
material breach as to size and brand - for breach of warranty - for lost profits. 





Complainant sold load of melons which were to be of specific sizes and brand, and which, under 
the contract, could go to any point between Maryland and Massachusetts, but load was billed to 
respondent’s customer in Maryland. While the load was en route respondent learned that the 
sizes were not as specified, and diverted load to Massachusetts, where it was inspected and found 
not to have been in suitable shipping condition when shipped. Respondent then rejected the 
load, and complainant stated that it did not acquiesce in the rejection, but nevertheless disposed 
of the load to protect its value. It was held that the diversion was an acceptance, and that the 
subsequent rejection was wrongful. Contract destination was found to be any point between 
Maryland and Massachusetts for purposes of the suitable shipping condition rule. Damages were 
awarded for the material breach as to size based on the price differences as to the sizes in 
question as shown by applicable market reports. Respondent was found to have not shown 
damages for the breach as to brand, but was awarded damages for complainant’s breach of the 
warranty of suitable shipping condition. Respondent was found to have not proven lost profits 
due to a failure to offer evidence of its contract with the Maryland customer, and a failure to 
show that it could not have prevented loss by. making cover purchase. 

















George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, CA, for Complainant. 

R. Jason Read, Newport Beach, CA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 





This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $9,302.55 in connection with a transaction in interstate commerce 
involving a truckload of honeydew melons. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant, and 
asserting a counterclaim arising out of the same transaction as that covered 
by the complaint. Complainant did not file a reply to the counterclaim. 


- <= a. 
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The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant did not file an opening statement. Respondent filed an 
answering statement, and complainant filed a statement in reply. Complainant 
filed a brief. Respondent did not file a brief, but instead filed an affidavit by 
its attorney in which respondent’s attorney requested that an affidavit filed by 
respondent as a part of the answering statement be stricken from the record 
on the grounds that it contained hearsay statements. This motion is denied. 


Findings of Fact 


1. Complainant, Jen Sales, Inc., is a corporation whose address is P. O. 
Box 25708, Tempe, Arizona. At the time of the transaction involved herein, 
complainant was licensed under the Act. 

2. Respondent, S. Friedman and Sons, Inc., is a corporation whose address 
is P.O. Box 144, Blue Island, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about July 2, 1991, complainant’s Ted M. Katz, acting through 
a broker, Michael W. Baker, of Cholla Distributing in Phoenix, Arizona, 
entered into a contract with respondent’s Ryan Perkins for the sale by 
complainant to respondent of a load evenly split between size 5 and 6 
"Fantastic" brand honeydew melons, or a load of 720 cartons of size 5, and 720 
cartons of size 6, "Fantastic" brand honeydew melons, at $11.75 per carton, 
f.o.b. The confirmation of the contract, sent by respondent to complainant on 
July 2, provided “load is to ship to point’s east (sic) no farther south (sic) than 
Maryland or north (sic) of Massachusetts." 

4. On July 4, 1991, complainant shipped a load of honeydew melons to 
respondent that contained 486 cartons of size 5 melons, 810 cartons of size 6 
melons, and 92 cartons of size 4 melons. The load contained 1,130 cartons of 
"Everkrisp" brand melons and 166 cartons of "Fantastic" brand melons. The 
original destination of the shipment was Landover, Maryland, where 
respondent had sold the load to Giant Foods. On July 5, 1991, complainant 
informed respondent, through Michael W. Baker, of sizes of the melons 
shown on the manifest, and respondent, after conferring with its original 


"See Mutual Vegetable Sales v. Joseph Notarianni & Company, 29 Agric. Dec. 1049 (1970). 
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customer which was unable to use the load as manifested, diverted the load 
to Hapco Farms, Inc., in Springfield, Massachusetts. 

5. On July 10, 1991, the load of melons was federally inspected at the 
place of business of Hapco Farms, Inc., in Springfield, Massachusetts with the 
following results in relevant part: 


LOT TEMP. PRODUCE BRAND/MARKINGS ORIGIN LOTID. NUMBER OF 
CONTAINERS 


A 471048 °F HONEYDEW MELONS “EVERKRISP* "4," 1130 
*S." or "6 Cartons 
count.” 

B 451048 °F HONEYDEW MELONS "FANTASTIC" "4," 166 
"5." or "6 Cartons 
count." 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM V.S. DAM 


A Ss 7% 05 % Quality (0 to 2 melons) (0 to 33%) 
(Insect Damage, misshapen, excessive 
Dir) 


BROWN SURFACE DISCOLORATION (0 to 3 
melons) (0 to 60%) 


SOFT 
DECAY 
CHECKSUM 


QUALITY (CAKED DIRT, MISSHAPEN, 
INSECT DAMAGE) (0 to 3 melons) (0 to 
50%) 
00 % % BROWN SURFACE DISCOLORATION 
00 % % DECAY 
07 


% % % CHECKSUM 


GRADE: EACH LOT: FAILS TO GRADE US NO] ACCOUNT OF QUALITY DEFECTS. 
REMARKS: Inspected during the process of unloading. 


6. Following the inspection respondent, through Baker, communicated its 
intent to reject the load to complainant. Complainant replied that it was not 
accepting the rejection, but, in order to preserve the value of the load, 
complainant arranged, through another broker, for the load to be sold on 
consignment by Mutual Produce, Inc., in Chelsea, Massachusetts. 

7. Mutual Produce, Inc. rendered an accounting on July 17, 1991, showing 
gross proceeds of $13,109.60. Charges in the amount of $138.50 for labor, 
$324.00 for brokerage, and $1,573.15 for commission were deducted, leaving 
net proceeds of $11,073.95. 

8. An informal complaint was filed on December 23, 1991, which was 
within nine months after the cause of action herein accrued. 
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Conclusions 


The parties to this proceeding presented a very different view of the facts 
surrounding the sale and subsequent handling of the subject load of honeydew 
melons. Our findings above reflect a careful analysis of the conflicting 
contentions of the parties, and rely heavily upon the confirmation submitted 
by respondent and dated July 2, 1991. Although there were several factors 
about the confirmation which we found puzzling,’ we felt that we had no 
choice but to rely upon it due to complainant’s failure to challenge its 
authenticity. 

Given our findings of fact as set forth above it is evident that complainant 
breached the contract of sale by loading product that was of substantially 
different size than originally agreed to by the parties, and predominately of a 
different brand. It is also evident that respondent accepted the load by 
diverting it to Hapco Farms, Inc. in Massachusetts, when respondent learned 
of complainant’s breach. Respondent contends that this was not an 
acceptance because it was necessitated by complainant’s breach, and because 
the original agreement was that the contract destination could be anywhere 
between Maryland and Massachusetts. However, this contention ignores the 


legal nature of an acceptance. The Uniform Commercial Code defines 
3 


acceptance, in part, as “any act inconsistent with the seller’s ownership. . . 
This is in keeping with the Department’s Regulations’ which additionally state 
that acceptance means: 


Any act by the consignee signifying acceptance of the shipment, 
including diversion or unloading.’ 


Respondent did not have to divert the load when it learned of the incorrect 
sizes complainant had placed thereon. Respondent could have rejected the 
load at that point. Its decision to divert the load to a different receiver than 
that originally billed was an act of acceptance, even though the contract 
destination, for purposes of the suitable shipping condition rule, included the 


*For instance the confirmation showed the load sold to Hapco Farms in Springfield, MA, at 
a time when, according to respondent’s own testimony, the intended customer was Giant Food, 
in Landover, MD. 


UCC § 2-606(c). 
‘See 7 C.F.R. § 46.2(dd)(2). 


°7 C.F.R. §46.2(dd)(1). 
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latitude to go to any point between Maryland and Massachusetts. 
Accordingly, respondent’s rejection of the load following its act of acceptance 
was a rejection without reasonable cause.’ Complainant signaled to 
respondent that it did not agree with its rejection of the load, but, in order to 
preserve the value of the load, complainant arranged for the disposal of the 
melons. This was entirely proper under the circumstances.® 

We now turn to the question of the damages to which respondent may be 
entitled by reason of any breach of contract by complainant. As we have 
already stated, complainant breached the contract by shipping the wrong size 
melons. The Uniform Commercial Code, section 2-714(1), provides in 
relevant part that: 


Where the buyer has accepted goods and given notification . . . he 
may recover as damages for any non-conformity of tender the loss 
resulting in the ordinary course of events from the seller’s breach as 
determined in any manner which is reasonable. 


The usual manner of showing damages flowing from this breach would be by 
any market price difference between the 92 cartons of size 4 melons and an 
equal number of size 5 melons, and between the 116 cartons (above what the 


contract allowed) of size 6 melons and an equal number of size 5 melons. A 
review of applicable Market News reports for the period when these melons 
should have been sold (July 10 - 17, 1991) shows that there was an average 
price difference between size 4 and 5 honeydews of $3.00 per carton, and no 
price difference between size 6 and 5 honeydews. Respondent’s damages 
flowing from complainant’s breach as to size therefore amount to $276.00. 
Market reports do not show any price difference between the brand 
ordered by respondent and the predominant brand shipped by complainant, 
and respondent has not shown any such price difference by any other means. 


*See Bud Anile, Inc. v. Pacific Shore Marketing Corp., 50 Agric. Dec. 954 (1991). If there were 
any doubt as to respondent’s diversion being an acceptance, it is still evident that there was an 
acceptance of the load prior to respondent’s rejection by reason of the unloading of the produce 
as shown by the inspection certificate. 


"See 7 C.F.R. § 46.2(bb)(4). 


*See Cal/Mex Distributors, Inc. v. Tom Lange Company, Inc., 46 Agric. Dec. 1113, 1121 (1987), 
and cases there cited. 





isetts,° 
ptance 
ed to 
der to 
of the 


nay be 
> have 
1g size 
des in 


be by 
nd an 
at the 
ns. A 
1elons 
erage 
nd no 
nages 
».00. 

brand 
inant, 
1eans. 


JEN SALES, INC. v. S. FRIEDMAN & SONS, INC. 815 
53 Agric. Dec. 810 


We conclude, therefore, that respondent has not shown any damages resulting 
from this breach by complainant.’ 

Respondent additionally claims that complainant breached the suitable 
shipping condition warranty applicable in f.o.b. sales.’ The federal 
inspection done on July 10, in Springfield, Massachusetts shows normal 
temperatures, and condition defects totaling 22 percent in the 1,130 carton lot, 
and 5 percent in the 166 carton lot. The condition defects for the load as a 
whole average approximately 20 percent. This clearly exceeds the 
approximately 15 percent which we would normally allow as meeting the 
suitable shipping condition requirements on a cross-country trip. Respondent 
is thus entitled to damages flowing from this breach of warranty. The 
Uniform Commercial Code, section 2-714(2), provides in relevant part that: 


The measure of damages for breach of warranty is the difference at the 
time and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted, 
unless special circumstances show proximate damages of a different 
amount. 


The best method of ascertaining the value the goods would have had if they 
had been as warranted is to use the average price as shown by Market News 


°See Van Buren County Fruit Exchange of Florida, Inc. v. B. F. Roberts Farms, Inc., 28 Agric. 
Dec. 1365 (1969). Respondent could have rejected the melons solely because of the incorrect 
brand. See The Garin Company v. E. C. Mitchell, 30 Agric. Dec. 1534 (1971). 


"The suitable shipping condition provisions of the Regulations (7 C.F.R. § 46.43(j)) which 
require delivery to contract destination “without abnormal deterioration,” or what is elsewhere 
called “good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not enough that a 
commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It must also be 
in such a condition at the time of shipment that it will make good delivery at contract 
destination. It is, of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to the Act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a "normal" amount of deterioration. For all commodities 
other than lettuce (for which specific good delivery standards have been promulgated) what is 
"normal" or abnormal deterioration is judicially determined. See Harvest Fresh Produce Inc. v. 
Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 
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Service Reports, or other industry market reports.’ The average market 
price for both size 5 and 6 honeydews during the time in question was $13.90 
per carton, and the average price of the size 4’s was $10.25."* For the entire 
load shipped this would result in a value, if the honeydews had been as 
warranted, of $18,957.40. 

The value of the goods accepted is best shown by the gross proceeds of a 
prompt and proper resale.'? The firm that complainant secured to resell the 
honeydews rendered a full accounting showing that the resale was prompt and 
proper. Such resale resulted in gross proceeds of $13,515.60. Respondent's 
basic damages resulting from complainant’s breach of warranty are therefore 
$5,441.18. In addition, respondent should be allowed the expenses of the 
resale. The firm that complainant secured to resell the honeydews charged 
$1,573.15 for commission, $324.00 in delivery charges, and a labor charge of 
$138.50, or a total of $2,035.65. We consider these charges to be reasonable. 
Respondent’s total damages resulting from complainant’s breach of warranty 
therefore amount of $7,476.83. In addition, we have found damages from 
breach of contract as to size in the amount of $276.00." 

Since respondent accepted the melons, respondent is liable for the original 
contract price of $16,309.00, plus $23.50 for a temperature recorder, or 
$16,332.50, less its damages of $7,752.83, or a total of $8,579.67. Complainant 


received net returns (after deduction of its freight charges and the costs of 
resale) from the resale of the melons of $7,029.95. There is, therefore, a 
balance due from respondent to complainant of $1,549.72. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of the Act 
for which reparation should be awarded from respondent to complainant. 
There is one other contention of respondent’s which should be mentioned. 
Respondent maintains that it is entitled to damages from lost profits in the 


"'Pandol Bros., Inc. v. Prevor Marketing International, Inc., 49 Agric. Dec. 1193 (1990). 


"In the case of the average price differences we used only those days between July 10 and 
17 which had price quotations for both of the particular sizes of melons being compared. To 
calculate average price for each size we used all available quotations for each size during the 
same time period. 


°R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co., et al., 39 Agric. Dec. 1537 
(1980). 


“Although respondent did not incur the resale costs, the costs would be passed back to 
respondent by complainant in that complainant deducted the charges from the total realized on 
resale. Respondent owes complainant the contract price less any damages less the amount 
complainant received from the resale. Since the resale was necessitated by complainant’s breach, 
respondent is not responsible for the costs of resale. 
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amount of $1,440.00 resulting from the failure of its sale to its customer in 
Maryland. However, respondent did not show sufficient evidence of its 
contract with Giant Foods in Maryland, nor has respondent shown that the 
loss could not have reasonably been prevented by cover, or otherwise.’° 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.'° Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.'’ We have determined that a reasonable 
rate is 10 percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,549.72, with interest thereon, at the rate of 10% 
per annum from August 1, 1991, until paid. 

Copies of this order shall be served upon the parties. 


VIVA TIGER, INC. v. CORNUCOPIA TRADING CO., INC. 
PACA Docket No. R-92-323. 
Decision and Order issued February 17, 1994. 


Contracts - Modification - Evidence necessary to prove settlement agreement - Inspections - 
Foreign surveys - Failure to specify percentage of defects - Suitable shipping condition warranty 
- Normality of transit temperatures - Purchase after inspection - Failure to establish. 


In a case involving the sale of eight containers of grapefruit to various points in Europe the 
buyer and seller entered into settlement negotiations following apparent poor arrivals. It was 
found that binding settlement agreements had been effectuated as to all but one of the 
containers. As to the container not settled it was found that a foreign survey which did not 
specify percentage of defects nevertheless showed a breach because the surveyor used the term 


See UCC § 2-715(2)(a), and Pandol Bros., Inc. v. Prevor Marketing International, Inc., 49 
Agric. Dec. 1193, 1198-1202 (1990). 


‘SL & N Railroad Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 


"See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhauan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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"most" in the description of the damaged cartons, and such term had to be taken as meaning 
more than 50 percent of the cartons. Evidence was insufficient to establish the seller’s defense 
of abnormal transit temperatures, and the seller’s allegation of purchase after inspection was not 
accepted due to the failure of the parties to use such term in their contract negotiations, coupled 
with the seller’s acceptance of claims on the other transactions based on their poor arrival under 
the f.o.b. contract, and initial rejection of the claim as to the transaction not settled on other 
grounds than the allegation of purchase after inspection. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $13,607.31 in connection with two transactions in foreign commerce 
involving containers of grapefruit. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, and respondent filed an answering 
statement. Complainant did not file a statement in reply. Neither party filed 
a brief. 


Findings of Fact 


1. Complainant, Viva Tiger, Inc., is a corporation whose address is P. 0. 
Box 6163, Alhambra, California. 

2. Respondent, Cornucopia Trading Co,, Inc., is a corporation whose 
address is P. O. Box 55276, Riverside, California. At the time of the 
transactions involved herein, respondent was licensed under the Act. 

3. On or about April 25, through May 10, 1991, respondent sold to 
complainant, on an f.o.b. basis, eight shipments of grapefruit for shipment to 
compiuinant’s customers at various foreign destinations. It was agreed that 
good delivery would be accomplished with no more than 5 percent decay. 
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4. On arrival at the various foreign destinations several of the lots of 
grapefruit contained more than 5 percent decay, and complainant paid 
respondent $27,879.24 less than the original invoice prices. Complainant later 
entered into negotiations with respondent under which it claimed damages 
against the unpaid invoice cost of the grapefruit. 

5. At a meeting on August 7, 1991, attended by Francis Chang of 
complainant, Richard Keim of respondent, and Michael Di Giovanni, the 
packing house manager for the packer of the grapefruit, complainant and 
respondent discussed settlement agreements as to the amount of damages 
which would be allowed to complainant. Tentative agreement was reached as 
to most of the transactions, conditioned upon acceptance of the amounts by 
John Oertly, the grower. 

6. On August 8, 1991, respondent sent a memorandum to complainant 
which stated in relevant part as follows: 


DATE: 8/8/91 

TO: Viva Tiger, Inc. 
ATTN: Francis Chang 
Francis - 


This morning we had a long discussion with John Oertly in regard 
to your claims from Europe that Michael and I discussed with you 
yesterday. We have secured agreement from John to pay the following 
amounts: 


Cornucopia Viva Tiger Approved Claim 
Number Number Amount 
92341 /42 GRF91513/14 $13,015.80 


92276/77 GRF910503 
GRF910488 $5,161.50 


GRF910510 $2,360.00 


GRF91425 DECLINED 
(Steamship Claim) 


Total $20,537.30 


Outstanding 
Invoices $27,879.24 


Balance Due $7,341.94 
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You will note that Mr. Oertly agreed to the higher amounts you 
requested on the two items on files # 92276/77 and 92343. 

With respect to 92193, the container wherein the Cox recorder 
showed high transit temperatures, this claim is declined for that very 
reason. Should other documentary evidence be submitted after the 
pool closing date, we will consider some pricing concessions for next 
year. 


7. On August 12, 1991, complainant replied to respondent, contending for 
a higher amount of $6,127.42 on Cornucopia transaction numbers 92276/7) 
and $2,583.00 on transaction number 922343. In addition, complainant stated 
as follows: 


WHILE YOUR # 92341/42, OUR # GRF-91512/14 ARE AS 
AGREED, PLEASE CORRECT YOUR MEMO ABOUT ABOVE 
TWO FILES AND FAX US ONE AFTER DOING SO. 


IN REGARDS TO YOUR # 92193, OUR # GRF-91425, WE 
STRONGLY URGE YOU VERY LAST TIME EXTEND UNTIL 
THE END OF THIS MONTH IN ORDER TO FINALIZE THIS 
FILE SINCE NONE OF US KNOW WHAT MAY HAPPEN NEXT 


YEAR AND IT’S BETTER SOLVE EVERYTHING IN THIS 
YEAR. 


8. On August 15, 1991, respondent sent complainant the following 
memorandum: 


TO: FRANCIS CHANG 8/15/91 

RECEIVED FROM VIVA TIGER, INC. THE SUM OF $6,376.02 IN 
FULL PAYMENT FOR CORNUCOPIA INVOICES 92341, 92342, 
AND 92343, THE SUM OF WHICH WAS ORIGINALLY $27,879.24. 
THE DIFFERENCE OF $21,503.90 REPRESENTS SETTLEMENT 
IN FULL OF THE FOLLOWING CLAIMS AGAINST SHIPPER 
FOR RUBY GRAPEFRUIT: 


CORNUCOPIA VIVA TIGER AMOUNT OF 
NUMBER NUMBER SETTLEMENT 
92341/42 GRF91513/14 $13,015.80 


92276/77 GRF910503 
GRF910488 $6,127.42 
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GRF910510 $2,360.00 
GRF91425 DECLINED 
CHECK # $6,376.02 
BALANCE DUE -0- 
ACCEPTED: ON ee 
VIVA TIGER, INC. 
BY: FRANCIS CHANG 
/S/ 


CORNUCOPIA TRADING CO., INC. 
BY: RICHARD M. KEIM 


9. On August 22, 1991, complainant wrote to this Department instituting 
a complaint about damages from decayed fruit as to shipment 91293, or GRF- 
9145, in the amount of $12,789.13, and the survey fee as to shipment 92276/77, 
or GRF-91503/04, in the amount of $818.18. A check drawn by complainant 
in the amount of $6,376.02, and dated August 22, 1991, was negotiated by 


respondent, and the sum of $6,376.02 was deemed by respondent to have been 
paid by complainant to respondent on September 18, 1991. 

10. On or about April 26, 1991, the shipment designated by Cornucopia 
number 92193 and Viva Tiger number GRF-91425 was sold by respondent to 
complainant, for shipment to complainant’s customer in Rotterdam, 
Netherlands. Such shipment comprised one container of Ruby Grapefruit 
consisting of 510 cartons of size 48’s at $7.50 per carton, or $3,825.00, 558 
cartons of size 56’s at $7.00 per carton, or $3,906.00, and 108 cartons of size 
64’s at $6.50 per carton, or $702.00, plus $.50 per carton, or $588.00 for “extra 
services," $53.12 for a shipping point federal inspection, $22.00 for a 
phytosanitary certificate, $199.92 for pallets, and $30.00 for a temperature 
recorder, or a total of $9,326.04, f.o.b. 

11. The container of grapefruit was shipped by complainant from the port 
of Long Beach, California, and on April 28, 1991, was laden on board the 
Magleby Maersk with port of discharge designated as Rotterdam, Netherlands. 
The consignee was designated as "GEBR. DE GROOT B.V., DRIELSEWEG 
23, HEDEL, HOLLAND.” The bill of lading specified "TEMP. SELECTOR 
SETTING @ 48° F." 

12. On May 23, 1991, a survey of the fruit was performed by 
"Expertisebureau Harmsen & de Groot B. V. Sworn Fruit And Vegetable 
Surveyors at Rotterdam," at the request of "Gebr. de Groot B. V., Hedel." 
The certificate of such survey stated in relevant part as follows: 
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The pulptemperatures taken upon discharge appeared to be within 
acceptable limits and varied as follows: 


top cartons: 14,0° Celsius 
middle carton: 13,0° Celsius 
bottom carton: 11,2° Celsius 


We unpacked and inspected contents of a representative number of 
cartons taken at random and we stated as follows. 


During inspections carried out we stated that in many cartons large 
numbers of decayed/moulded fruits were present. Close examinations 
learned that the affected grapefruits were often covered with 
blue/green coloured mouldgrowth or had soft, watersoaked rind areas 
and/or collapsed tissue. 


From the inspections carried out, as well as from the literature cited 
we have arrived at the conclusion that the decay/mould present mainly 


consisted of or was very similar to: 
Blue/Green Mouldrot. 


If required a detailed description of the aforementioned defect can be 
provided. 


As a result of the juices, pulp and the large amount of spores spread 
by moulded fruit, representative numbers of cartons were juice and 
pulpstained. In most of the cartons inspected sound fruit had also been 
contaminated by juices, pulp and spores of adjacent moulded fruit. 


After having taken into consideration the aforementioned arrival condition 
of the consignment we, jointly with countersurveyors, arrived at the 
conclusion that the fruit had to be repacked, sorted and/or marketed in 
the shortest way possible, in order to prevent further aggravation of the 
damage. After completion of repacking/sorting we were informed by 
consignees that the waste in the cartons appeared to be as follows: 


count empty as a result of being waste 


342 cartons 
386 cartons 
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64 53 cartons 


Based on the figures obtained, we have calculated the damage as 
follows: 


Based on the prevailing sound market value 
of Dfl. 32,85 per carton, the proceeds should 
should (sic) have amounted to Dfl. 38.631,60 


The proceeds obtained amounted to _—Dffl. 12.841,92 





Depreciation Dfl. 25.789,68 
Costs of sorting and repacking at 

Dfl. 2,50 per carton Dfl. 2.940,-- 
Survey-fee Dfl. 800,-- 
Final damage and/or depreciation Dfl. 29,529.68 


With respect to the transit temperatures we refer to the copy-chart of 
the Cox thermograph no. 436653, according to which the transit 
temperatures had maintained at approximately 52° to 54° Fahrenheit. 


Summarizing the particulars found we arrived at the opinion that the 
same must be attributed to the preshipment condition of the 
consignment. , 


13. A formal complaint was filed on January 13, 1992, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


The first issue which must be discussed is the contention of respondent 
that a binding settlement agreement was entered into between complainant 
and respondent on August 7, 1991. Respondent submitted a sworn statement 
by Michael Di Giovanni, the packing house manager for the packer of the 
grapefruit, as an attachment to its answer. In this statement, Mr. Di Giovanni 
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affirmed that an agreement had been reached as to all claims conditioned 
upon acceptance by John Oertly, the grower. However, the August 8, 
memorandum from respondent to complainant contains an explanation of the 
refusal to pay anything on transaction number 92193, and leaves open the 
possibility of "pricing concessions for next year" in payment of the claim 
should “other documentary evidence be submitted after the pool closing date." 
Complainant’s prompt response to this memorandum states as to such 
transaction "WE STRONGLY URGE YOU VERY LAST TIME PLEASE 
EXTEND UNTIL THE END OF THIS MONTH IN ORDER TO 
FINALIZE THIS FILE.” This does not comport with the file already having 
been finalized. Moreover, as to the memorandum from respondent to 
complainant of August 15, quoted in finding 8, respondent never submitted a 
copy containing the signature of a representative of complainant. The 
subsequent payment by complainant to respondent of the amount shown by 
such memorandum to be the agreed amount due was made after complainant 
had filed an informal complaint as to such transaction with this Department. 
This "BALANCE DUE" of $6,376.02 is stated in the memorandum to be in 
full payment of invoices 92341, 92342, and 92343. Invoice 92193 is not 
contained in this list. To be sure, the memorandum does go on to state that 
the difference between the $6,376.02 and the original sum of $27,879.24, or 
$21,503.90 "REPRESENTS SETTLEMENT IN FULL OF THE 
FOLLOWING CLAIMS" and then lists 92193 among the claims as 
"DECLINED." However, as mentioned earlier, this memorandum was never 
signed by complainant, and we find insufficient basis on this record to 
conclude that the claim as to invoice 92193 was ever settled by the parties. 

Complainant’s claim as to the survey fee of $818.18 covering invoices 
92276/77 is a different matter. Complainant’s letter of August 12, 1991 to 
respondent specifically requests a higher claim amount of $6,127.42 as to these 
invoices. The portion of complainant’s memorandum addressing these 
invoices states as follows: 


YOUR # 92276/77, OUR # GRP-91503/04, YOUR AGREED 
$5,161.50 BUT ACCORDING TO OUR NEGOTIATION WHICH 
SHOULD ACTUALLY BE: 


[ (1,666 X 10% + 686 X 60%) - 2,352 X 5%] X AVE. $14.21/CTNS 
X AGREED 2/3 + REPACKING $1,764.42 = $6,127.42 


Thus complainant asked for damages in the amount of $6,127.42 instead of the 
amount discussed earlier of $5,161.50, and the larger amount was approved by 
respondent. We find that the survey fee now requested by complainant as an 
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additional allowance on these transactions was covered by the settlement 
agreed to by the parties, and cannot be allowed. 

The one transaction not settled, as indicated above, is invoice 92193, as to 
which complainant claims damages in the amount of $12,789.13. The first 
question which must be discussed relative to this transaction is whether a 
breach of the warranty of suitable shipping condition is shown by the survey 
done on arrival of the container in Rotterdam.’ In Ontario International, Inc. 
v. The Nunes Company’ a timely Swedish survey which noted and described 
the poor condition of the commodity without specifying the percentage of 
defects present, and then estimated the remaining commercial value of the 
load, was found to be inadequate as a record of the condition of the goods on 
arrival in Sweden. In commenting on the failure of the survey to inform us 
as to the percentage of defects or damage we stated: 


The supplying of such information is the basic function of the 
inspection or survey, and can only be accomplished by a careful 
counting of the defective items in representative samples taken from 
the load as a whole, together with a description of the type of defects 
or damage noted.’ 


The survey under consideration in this case also did not specify a percentage 
of damage. The statement in the survey that "in many cartons large numbers 
of decayed/moulded fruits were present," while suggestive of damage extensive 
enough to constitute a breach, is in fact defectively imprecise. The terms 
"many" and "large" mean different things to different people in different 
contexts. While the term "many" has a well defined meaning when used in 


"The Regulations (7 C.F.R. § 46.43 (i)), in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat. car, or other agency of the 
through land transportation at shipping point, in suitable shipping condition . . . , and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller irrespective of how 
the shipment is billed.” Suitable shipping condition is defined (7 C.F.R. § 46.43(j)), in relevant 
part, as meaning, "that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon between the parties." See 
Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). See also 
Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S Produce v. 
Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 140 (1959); 
and Haines Ass’n v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 


2PACA Docket R-92-180, decided August 11, 1993, 52 Agric. Dec. (1993). 


"Id. p. 14. 
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federal inspections,’ there has been no showing on this record that it has any 
well defined meaning in Dutch surveys. It is conceivable that what one 
surveyor might consider "many" would come within the tolerance that we 
would allow for good delivery. However, there is one aspect of the survey 
under discussion which did give enough of an indication of the extent of 
damage for us to find a breach of the warranty of suitable shipping condition. 
The statement that "[iJn most of the cartons inspected sound fruit had also 
been contaminated by juices, pulp and spores of adjacent moulded fruit," 
carries us beyond the realm of speculation as to what the surveyor meant. 
"Most" is a term whose universal import signifies a majority, and places the 
extent of damage at above 50 percent of the cartons sampled. We find 
therefore that there was a breach by respondent of the warranty of suitable 
shipping condition. 

Apart from the allegation of settlement the main defense offered by 
respondent as to this transaction related to the temperatures at which the 
grapefruits were carried while in transit. Respondent alleged that the Cox 
temperature recorder showed temperatures of 53 to 55 degrees during the 
transit period, and that this voided the warranty of suitable shipping condition. 
The warranty of suitable shipping condition is made applicable only when 
transportation services and conditions are normal. It is well established that 
where the question of abnormality of transportation service is raised, either 
by a party or on the face of the record, a buyer who has accepted a 
commodity has the burden of proving that transportation service and 
conditions were normal.’ In this case, respondent acknowledges that the 
"U.S.D.A. Handbook" specifies 58 to 60 degrees as normal carrying 
temperatures for grapefruit of the type involved here. However, respondent 
asserts that the temperatures shown by the Cox recorder were at least 5 
degrees less than the recommendation of the handbook and also more than 
complainant’s instructions on the bill of lading. This is a clearly failacious 
contention. The Department’s publication The Commercial Storage of Fruits, 


“See General Market Inspection Instructions for Use of Fresh Fruit and Vegetable Inspectors, 
Fresh Products Branch, Fruit and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture, p. 143, para. 413, (Jan. 1988), where "many" is defined as 
meaning 26 to 45 percent. 


‘Admiral Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); Dave Walsh 
v. Rozak’s, 39 Agric. Dec. 281 (1980). 


°Protecting Perishable Foods During Transport by Truck, Agricultural Handbook Number 669, 
Office of Transportation, United States Department of Agriculture, p. 43, (1987). 
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Vegetables, and Florist and Nursery Stocks’ indicates that chilling injury occurs 
at temperatures below 50° F., and that the ideal storage temperatures for 
grapefruit are 50° to 60° F. Transit temperatures were clearly normal for the 
shipment under discussion. 

Respondent also contends that the grapefruit shipment was inspected by 
a representative of complainant prior to shipment. This is apparently intended 
as an implicit contention that there was an acceptance of the fruit at shipping 
point. However, the parties did not use the trade term "purchase after 
inspection.”* In addition, the fact that respondent accepted claims against 
many of the other shipments on the basis of arrival condition at foreign ports, 
and initially declined payment of the claim on the subject transaction on the 
basis of an assertion that in transit temperatures were abnormal, indicates that 
respondent contemplated responsibility under the suitable shipping condition 
warranty to the foreign destinations. We find that respondent has failed to 
show that it was the parties’ intent that an acceptance be accomplished at 
shipping point.’ 

The survey showed damages in the total amount of Dfl 29.529,68, based 
upon the difference between the market price at time of arrival, and proceeds 
of the resale of the grapefruit, plus costs of sorting and repacking and survey, 
all as reported by the surveyor in Rotterdam. This method conforms with the 
measure of damages set forth in U.C.C. section 2-714(2). At an exchange rate 
of $1.00 = Dfl 1.78 °° complainant’s damages would amount to $16,589.70. 
Complainant, however, computed damages on the basis of the C&F price to 
its customer for the cartons lost in repacking, plus expenses, for a claim figure 


"Agriculture Handbook No. 66, Agricultural Research Service, United States Department of 
Agriculture, p. 40, (Revised ed. 1986). 


*The Regulations, section 46.43 (7 C.F.R. § 46.43) provide in relevant part that: 


The following terms and definitions, when used in any contract of communication 
involving any transaction coming within the scope of the Act, shall be construed as 
follows: 


(ff) "Purchase after inspection" means a purchase of produce after inspection or 
opportunity for inspection by the buyer or his agent. Under this term the buyer has no right 
of rejection and waives all warranties as to quality or condition, except warranties expressly 
made by the seller. 


°See G.D.I.C., Inc. v. Misty Shores Trading, Inc., 51 Agric. Dec. 851 (1992). 


‘This was the exchange rate proposed by complainant and not objected to by respondent. 





828 PERISHABLE AGRICULTURAL COMMODITIES ACT 


of $12,331.09. Respondent did not object to either of these methods of 
computing damages, and we find, therefore, that complainant was damaged 
in the amount of $12,331.09 by respondent’s breach. Since the parties deemed 
complainant to have already paid the purchase price of the grapefruit this 
latter amount is due to complainant. Respondent’s failure to pay complainant 
the sum of $12,331.09 is a violation of section 2 of the Act for which 
reparation should be awarded from respondent to complainant. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest."’ Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.’ We have determined that a reasonable 
rate is 10 percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $12,331.09, with interest thereon, at the rate of 
10% per annum from August 1, 1991, until paid. 


Copies of this order shall be served upon the parties. 


FLANAGAN & JONES, INC. v. WORLD WIDE CONSULTANTS, INC. 
PACA Docket No. R-92-322. 
Decision and Order issued March 15, 1994, 


Contracts - Breach of the warranty of suitable shipping condition. Abnormal transportation - 
Waiver of claim - Damages - not allowable when computed on basis of unilateral adjustment 
between buyer and buyer’s customer - not allowable for lost profits where not shown that such 
damages were preventable by cover purchases - allowed on basis of percentage of condition 
defects where buyer failed to submit accountings covering the resale of goods. 


Complainant sold 14 loads of onions to respondent on an f.o.b. basis, and one load on a 
delivered basis, and shipped such loads to customers of respondent to whom respondent had 


"LL & N Railroad Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 


"See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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previously sold the loads at delivered prices. Federal inspections were made following arrival 
on all but the delivered load. The inspections showed condition problems such that there was 
an apparent breach of the warranty of suitable shipping condition as to most of the loads. 
Respondent accepted the loads, and, without complainant’s approval, negotiated adjustments 
with its customers as to all of the loads. 

It was held that loads of onions showing not more than four percent condition defects on 
acoast to coast shipment were not in breach of the warranty of suitable shipping condition; that 
transit times that seemed in some cases excessive would be deemed normal since complainant 
did not raise any issue as to abnormal transit time, and had likely come to accept such times as 
normal; and that complainant had waived any issue as to transit temperatures. A breach of 
contract on complainant’s part was found as to most of the loads. 

Respondent sought damages on the basis of the difference between its contract prices with 
its customers and the net respondent received from its customers after the adjustments, less 
certain expenses. It was held that this method of computing damages was impermissible. 
Damages for lost profits were denied because of respondent's failure to show that such damages 
could not have been prevented by cover purchases. Respondent failed to submit accountings 
covering the resales of the loads of onions, and damages were awarded based on the percentage 
of condition defects shown by the inspections. 


George S. Whitten, Presiding Officer. 

Paul J. Cassel, Wenatchee, WA, for Complainant. 

Christopher M. Weil, Dallas, TX, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $49,853.75 in connection with transactions in interstate commerce 
involving the sale of fifteen truck loads of onions. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint exceeds $15,000.00, and 
respondent requested an oral hearing. Accordingly, an oral hearing was held 
in Dallas, Texas on February 2 through 4, 1993. One witness testified on 
behalf of complainant and two witnesses testified on behalf of respondent. 
Both parties filed briefs and claims for fees and expenses. Respondent filed 
a reply brief. 

Findings of Fact 


1. Complainant, Flanagan & Jones, Inc., is a corporation whose adaress 
is P. O. Box 487, Quincy, Washington. 
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2. Respondent, World Wide Consultants, Inc., is a corporation whose 
address is 350 Oaks Trail, Suite 208. Garland, Texas. At the time of the 
transactions involved herein, respon ‘ was licensed under the Act. 

3. On or about October 15, #91, complainant agreed to sell to 
respondent 15 to 20 loads of U.S. No. 1 Jumbo or Colossal Yellow onions at 
an initial price of $3.75 per 50 lb. bag f.o.b. for the Jumbos and $4.25 per 50 
Ib. bag for the Colossals. All negotiations between complainant and 
respondent :hroughout the shipping and arrival period were between Marvin 
Vietz, sales manager for complainant, and Mike Kennedy, employee of 
respondent. 

4. On or about October 17, 1991, in response to respondent’s purchase 
order number 782, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Hartford, 
Connecticut, one piggyback trailer load of U. S. No. 1 Jumbo Yellow Onions 
in 900 50 Ib. bags. The purchase order originally called for a delivered price 
but after shipment, and prior to arrival, the agreement was changed to call for 
an f.o.b. sale at $3.75 per bag, plus $90.00 for 18 pallets, or a total amount of 

,465.00. 

5. On October 29, 1991, at 9:00 a.m., following arrival of the load covered 
by purchase order 782, the onions were federally inspected at the place of 
business of Musto-Parmalee Co., Inc., in Hartford, Conn. while still loaded on 
the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO. OF INSP. 
CONTAINERS COUNT 
A 42 to 46 °F ONIONS, NORTHERN “WINCHESTER WA Yellow 900 Sacks N 
BRAND" SO lbs 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM Vv. S. DAM 


A Ol 7 00 UNDERSIZE Generally 3 to 4 

1/2, with 79% 3 1/2 
inches or larger in 
diameter- 

QUALITY (Cuts) 

DECAY ( 4 to 32%) 

CHECKSUM 
Decay is in mostly 
moderate, many ad 


vanced stages 
GRADE: FAILS TO GRADE US NO1 3 inch minimum only account of condition. 


REMARKS: Restricted to product in 2 stacks nearest rear doors and upon 2 layers remainder of load. Percentage of onions 
over 3 1/2 inches in diameter reported at applicants (sic) request. 


6. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
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Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 10/29/91 showing a delivered price of $7.50 
per sack. The invoice also showed a quality adjustment of $3.95 per sack, a 
deduction of $3.55 for freight paid, and a net amount due of $0.00. 

7. Respondent later issued an undated "PROOF OF DAMAGE" s to 
"LOT# 782" showing “Price of Sale if Onions would have met Contract 
Grade" as 900 at $7.50, or $6,750.00; "Sale of Onions Due to ‘Breach of 
Contract” as 900 at $3.55, or $3,195.00; and "Damages" as $3,555.00. 
Complainant’s invoice price of $3.75, or $3,375.00 was deducted from the 
"Damages" of $3,555.00, and a deficit of $180.00 was claimed from respondent. 

8. On or about October 17, 1991, in response to respondent’s purchase 
order number 783, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Philadelphia, 
Pennsylvania, one truck load of U. S. No. 1 Jumbo Yellow Onions in 920 50 
lb. bags. The purchase order originally called for a delivered price but after 
shipment, and prior to arrival, the agreement was changed to call for an f.o.b. 
sale at $3.75 per bag, or a total price of $3,450.00. No pallet charge was made 
as to this load. 


9. On October 24, 1991, at 11:20 a.m., following arrival of the load 
covered by purchase order 783, the onions were federally inspected at the 
place of business of Kaleck Bros., in Philadelphia, Pennsylvania following 
unloading from the truck. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOT ID. NO. OF INSP. 
sellin atlantida cenit: 
A 64 to 65 °F ONIONS. NORTHERN “PRO PAK" SO ibs WA Yellow 920 Sacks ? 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM V. S. DAM 


A 00 7% 00 UNDERSIZE Size from 3 to 4 
1/4 inches in di- 
ameter with 35% 3 
1/2 inches and 
larger 
QUALITY (Mechanical) 


DECAY ([illegible - possibly 3 to 
5%)}) 


CHECKSUM 
Decay is in Early 
to Moderate stages 
GRADE: FAILS TO GRADE US NO1 3 INCH MINIMUM ONLY ACCOUNT OF CONDITION. 


REMARKS: Percentage of 3 1/2 inches and larger reported at applicant's request. 
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10. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 10/24/91 showing a delivered price of $8.00 
per sack, or $7,360.00. The invoice also showed a quality adjustment of $2.80 
per sack, or $2,576.00, a deduction of $2,650.00 for freight paid, and a net 
amount due of $2,134.00. 

11. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 783" showing "Price of Sale if Onions would have met Contract 
Grade" as 920 at $8.00, or $7,360.00; "Sale of Onions Due to ‘Breach of 
Contract” as 920 at $5.20, or $4,784.00; and "Damages" as $2,576.00. The 
"Damages" of $2,576.00 were deducted from complainant’s invoice price of 
$3.75, or $3,450.00, and a balance of $874.00 was shown due to complainant. 
On December 12, 1991, respondent tendered complainant a check in the 
amount of $874.00. This check was marked “Deposit of this check represents 
accord and satisfaction," and complainant returned the check to respondent. 

12. On or about October 17, 1991, in response to respondent’s purchase 
order number 784, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Chelsea, 
Massachusetts, one piggyback trailer load of U. S. No. 1 Colossal Yellow 
Onions in 900 50 Ib. bags at $4.25 per bag f.o.b., plus $90.00 for 18 pallets, or 
a total price of $3,915.00. 

13. On October 29, 1991, at 8:05 a.m., following arrival of the load 
covered by purchase order 784, the onions were federally inspected at the 
place of business of M. Cutone, in Chelsea, Massachusetts while still loaded 
on the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 51 to 54 °F ONIONS, NORTHERN “T&T™ SO Ibs. WA Colossal 500 N 
(Red White & Blue Yellow 
Label 
B 50 to 53 °F ONIONS, NORTHERN “T&T™ SO bbs. Colossal 
(Red White & Blue Yellow 
Label 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM V.S. DAM 


% UNDERSIZE 
% QUALITY (Cuts) 


% DECAY (0 to 14%) 
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% CHECKSUM 


% % % UNDERSIZE 
% % % QUALITY 
01 % 0 % % DRY SUNSCALD 
03 % 03 % % DECAY (2 to 5%) 
0s % % % CHECKSUM 
GRADE: Both lots fails to grade U.S. No.1, Jumbo, only account of condition. 


REMARKS: Lots A & B: restricted to stack nearest rear doors, and upper 3 layers balance of load. 


14. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 10/29/91 showing a delivered price of $8.25 
per sack, or $7,425.00. The invoice also showed a quality adjustment of $2.75 
per sack, or $2,475.00, a deduction of $3,195.00 for freight paid, and a net 
amount due of $1,755.00. 

15. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 784" showing “Price of Sale if Onions would have met Contract 
Grade" as 900 at $8.25, or $7,425.00; "Sale of Onions Due to ‘Breach of 
Contract” as 900 at $5.50, or $4,950.00; and "Damages" as $2,475.00. The 
"Damages" of $2,475.00 were deducted from complainant’s invoice price of 
$4.25, or $3,825.00, and a balance of $1,350.00 was shown due to complainant. 
On November 25, 1991, respondent tendered to complainant a check for 
$1,350 as payment for this shipment of onions. The check was marked 
"Deposit of this check represents accord and satisfaction," and complainant 
returned the check to respondent. 

16. On or about October 18, 1991, in response to respondent’s purchase 
order number 785, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Buffalo, New 
York, one piggyback trailer load of U. S. No. 1 Jumbo Yellow Onions in 920 
50 Ib. bags at $3.75 per bag. Following arrival, on October 28, 1991, a federal 
inspection showed the onions to have an average of 10 percent decay. 
Complainant accepted respondent’s settlement offer on this load in the 
amount of $1,380.00. 

17. On or about October 18, 1991, in response to respondent’s purchase 
order number 786, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Baltimore, 
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Maryland, one piggyback trailer load of U. S. No. 1 Jumbo Yellow Onions in 
900 50 Ib. bags at $3.75 per bag f.0.b, or a total price of $3,375.00. No pallet 
charge was made as to this load. 

18. On October 28, 1991, at 9:10 a.m., following arrival of the load 
covered by purchase order 786, the onions were federally inspected at the 
place of business of W. D. Class & Sons, in Jessup, Maryland following 
unloading from the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 57 to 60 °F YELLOW ONIONS “WINCHESTER* WA 900 Sacks N 
50 Ibs 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM V. S. DAM 


% DECAY (2 to 30%) Size: 3 to 4.1/2 
inches with 77% 3 
1/2 inches in di- 
ameter or larger. 


Decay is mostly 
early some [moder- 
ate ?] stages. 

% + CHECKSUM 


REMARKS: Percentage of onions 3 1/2 inches or larger reported only at applicants’ request. 
Restricted to condition and size only at applicant's requests. 


19. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 10/28/91 showing a delivered price of $8.00 
per sack, or $7,200.00. The invoice also showed a quality adjustment of $3.30 
per sack, or $2,970.00, a deduction of $2,970.00 for freight paid, a deduction 
of $80.00 for unloading, and a net amount due of $1,180.00. 

20. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 786" showing “Price of Sale if Onions would have met Contract 
Grade" as 900 at $8.00, or $7,200.00; "Sale of Onions Due to ‘Breach of 
Contract” as 900 at $4.70, or $4,230.00; and "Damages" as $2,970.00. The 
"Damages" of $2,970.00 were deducted from complainant’s invoice price of 
$3.75, or $3,375.00, and a balance of $405.00 was shown due to complainant. 
On December 12, 1991, respondent tendered complainant a check in the 
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amount of $405.00. This check was marked "Deposit of this check represents 
accord and satisfaction," and complainant returned the check to respondent. 

21. On or about October 23, 1991, in response to respondent’s purchase 
order number 792, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Chelsea, 
Massachusetts, one truck load of U.S. No. 1 Yellow Onions consisting of 450 
50 Ib. bags of Jumbo size at $3.75 per bag f.o.b. and 400 SO Ib. bags of 
Colossal size at $3.75 per bag f.o.b., plus $85.00 for 17 pallets, or a total for 
the load of $3,272.50. 

22. On October 28, 1991, at 9:05 a.m., following arrival of the load 
covered by purchase order 792, the onions were federally inspected at the 
place of business of M. Cutone, in Chelsea, Massachusetts while partly loaded 
on the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 5lto $3 °F ONIONS, NORTHERN “WINCHESTER" WA JUMBO 450 Sacks N 
50 Ibs Yellow 
B S410 SS °F ONIONS, NORTHERN “BIG JACK" WA COLOSSAL 400 N 
50 Ibs Yellow 


AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM V. S. DAM 
00 00 % UNDERSIZE Lots A&B: Decay is 
mostly in moderate 
Stages, many early, 
few advanced. 
QUALITY (cuts, seedstems) 


DECAY (2 to 9%) 


CHECKSUM 


UNDERSIZE 
QUALITY (cuts) 
DECAY (9 to 16%) 


CHECKSUM 


GRADE: Lots A & B fail to grade U.S. No.1, Jumbo, only account of condition. 


REMARKS: Applicant reports unloaded lot (A) unloaded from above numbered trailer. Lots A & B; inspections restricted 
to upper 3 layers of product on pallets at applicant's request. 


23. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
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Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 10/28/91 showing a delivered price of $8.00 
per sack, or $3,200.00 for 400 cartons of Jumbo onions, with a quality 
adjustment of $3.00 per sack, or $1,200.00 for such onions, and a delivered 
price of $8.50 per sack, or $3,825.00 for 450 sacks of Colossal onions.’ The 
invoice also showed a quality adjustment of $3.00 per sack, or $1,350, and the 
net amount due was shown as $4,475.00. Freight on the load was paid by 
respondent. 

24. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 792" showing "Price of Sale if Onions would have met Contract 
Grade" as 400 at $8.00, or $3,200.00, and 450 at $8.50, or $3,825.00; "Sale of 
Onions Due to ‘Breach of Contract” as 400 at $5.00, or $2,000.00, and 450 at 
$5.50, or $2,475; and "Damages" as $2,550.00. The "Damages" of $2,550.00 
were deducted from complainant’s invoice price of $3.75 for 850 sacks, or 
$3,187.50, and a balance of $637.50 was shown due to complainant. On 
December 12, 1991, respondent tendered to complainant a check for $637.50 
as payment for this shipment of onions. The check was marked “Deposit of 
this check represents accord and satisfaction," and complainant returned the 
check to respondent. 

25. On or about October 23, 1991, in response to respondent’s purchase 
order number 793, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Hartford, 
Connecticut, one truck load of U. S. No. 1 Jumbo Yellow Onions in 900 50 
Ib. bags at an f.o.b. price of $3.75 per bag, plus $90.00 for 18 pallets, or a total 
price of $3,465.00. 

26. On October 29, 1991, at 1:40 p.m., following arrival of the load 
covered by purchase order 793, the onions were federally inspected at the 
place of business of Musto & Parmalee, in Hartford, Connecticut following 
unloading from the truck. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 57 to 58 °F ONIONS, NORTHERN “WINCHESTER’ WA 900 Sacks N 
50 Ibs Net Wt. 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM V.S. DAM 


% UNDERSIZE Generally 3 to 4 
1/4 inches, mostly 


‘The actual number of Jumbo and Colossal onions was as stated in the findings of fact. 
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3 1/4 to 4 inches 
in diameter. 


QUALITY (internal {illegible}, cut. 
sunscald & seedstem) 


DECAY (1 to 12%) 


» CHECKSUM From 20 to 38% 
averages 25% under 
3 1/2 inches in 
diameter. 


Decay Mostly ad- 
vanced some moder- 
ate, some early 
stages. 


GRADE: Fails to grade U.S. No 1, 3 inch minimum, only account of condition. 


27. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 10/29/91 showing a delivered price of $7.50 
per sack, or $6,750.00. The invoice also showed a quality adjustment of $2.80 
per sack, or $2,520.00, and a net amount due of $4,230.00. Respondent paid 
the freight. 

28. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 793" showing "Price of Sale if Onions would have met Contract 
Grade" as 900 at $7.50, or $6,750.00; "Sale of Onions Due to ‘Breach of 
Contract” as 900 at $4.70, or $4,230.00; and "Damages" as $2,520.00. The 
"Damages" of $2,520.00 were deducted from complainant’s invoice price of 
$3.75, or $3,375.00, and a balance of $855.00 was shown due to complainant. 
On December 12, 1991, respondent tendered complainant two checks in the 
amount of $630.00 and $225, or a total of $855.00. These checks were marked 
"Deposit of this check represents accord and satisfaction,” and complainant 
returned the checks to respondent. 

29. On or about October 22, 1991, in response to respondent’s purchase 
order number 794, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Baltimore, 
Maryland, one piggyback trailer load of U. S. No. 1 Jumbo Yellow Onions in 
920 50 Ib. bags at an f.o.b. price of $3.75 per bag, plus $90.00 for 18 pallets, 
or a total price of $3,540.00. 

30. On October 30, 1991, at 7:35 a.m., following arrival of the load 
covered by purchase order 794, the onions were federally inspected at the 
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place of business of W. D. Class & Sons, in Jessup, Maryland, following 
unloading from the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A SO to S1 °F YELLOW ONIONS “PRO PAC" WA 920 Sacks N 
50 Ibs 


including including OFFSIZE/DEFECT 
SER DAM V. S. DAM 


00 % QUALITY ( [illegible] sunscald, Size: Generally 3 
misshappen, [illegible}) to 41/4 inches 

in diameter, mostly 
3 to 3 1/2 inches, 
with 43% 31/2 
inches in diameter 
or larger. Average 
2% under 3 inches 
in diameter. 


% DECAY (2 to 8%) 


% CHECKSUM Decay in early 
stages. 


GRADE: Fails to grade U.S. No 1 Jumbo only account of condition. 


REMARKS: Percentage of onions 3 1/2 inches and larger reported only at applicant's request. 


31. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 10/30/91 showing a delivered price of $8.00 
per sack, or $7,360.00. The invoice also showed a quality adjustment of $2.60 
per sack, or $2,392.00, and a net amount due of $4,968.00. Respondent paid 
the freight. 

32. Respondent later issued an undated "PROOF OF DAMAGE" as to 
“LOT# 794" showing “Price of Sale if Onions would have met Contract 
Grade" as 920 at $8.00, or $7,360.00; "Sale of Onions Due to ‘Breach of 
Contract” as 920 at $5.40, or $4,968.00; and "Damages" as $2,392.00. The 
"Damages" of $2,392.00 were deducted from complainant’s invoice price of 
$3.75, or $3,450.00, and a balance of $1,058.00 was shown due to complainant. 
On December 12, 1991, respondent tendered complainant a check in the 
amount of $1,035.00. This check was marked "Deposit of this check 
represents accord and satisfaction," and complainant returned the check to 
respondent. 
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33. On or about October 26, 1991, in response to respondent’s purchase 
order number 797, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Philadelphia, 
Pennsylvania one piggyback trailer load of U. S. No. 1 Jumbo Yellow Onions 
in 920 50 Ib. bags at $3.75 per bag f.o.b, plus $95.00 for 19 pallets, or a total 
price of $3,545.00. 

34. On November 5, 1991, at 7:30 a.m., following arrival of the load 
covered by purchase order 797, the onions were federally inspected at the 
place of business of Kaleck Bros., in Philadelphia, Pennsylvania while in the 
process of unloading from the trailer. Such inspection showed in relevant part 
as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 3810 39 °F NORTHERN ONIONS “WINCHESTER*® WA 920 Sacks ? 
50 Ibs 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM V.S. DAM 


07 % OF % DECAY (4 TO 11%) Decay being in 
mostly moderate to 
advanced, some 
early stages, [il- 
legible] necks. 


% CHECKSUM 


REMARKS: Inspection made during process of unloading. 


35. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 11/08/91 showing a delivered price of $8.50 
per sack, or $7,820.00. The invoice also showed a quality adjustment of $2.25 
per sack, or $2,070.00, a deduction of $2,945.00 for freight paid, and a net 
amount due of $2,805.00. 

36. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 797" showing "Price of Sale if Onions would have met Contract 
Grade" as 920 at $8.50, or $7,820.00; "Sale of Onions Due to ‘Breach of 
Contract” as 920 at $6.250, or $5,750.00; and "Damages" as $2,070.00. The 
"Damages" of $2,070.00 were deducted from complainant’s invoice price of 
$3.75, or $3,450.00, and a balance of $1,380.00 was shown due to complainant. 
This latter amount was included along with amounts stated to be due on 
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purchase orders 803 and 804, and deductions from three other transactions, 
in a check dated December 12, 1991, in the amount of $998.50, made out to 
complainant. The check was marked "Deposit of this check represents accord 
and satisfaction," and complainant returned the check to respondent. 

37. On or about October 25, 1991, in response to respondent’s purchase 
order number 798, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Hartford, 
Connecticut, one piggyback trailer load of U.S. No. 1 Colossal Yellow Onions 
in 920 50 Ib. bags at $4.25 per bag f.o.b, plus $95.00 for 19 pallets, or a total 
price of $4,005.00. . 

38. On November 4, 1991, at 1:20 p.m., following arrival of the load 
covered by purchase order 798, the onions were federally inspected at the 
place of business of Musto & Parmalee in Hartford, Connecticut while loaded 
on the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 29 to 44 °F ONIONS, NORTHERN “BIG JACK" Net Wt WA 920 Sacks N 
50 Ibs 


LOT AVERAGE including including OFFSIZE/DEFECT 
DEFECTS SER DAM Vv. S. DAM 


% On 2pallets nearest rear doors most 
onions, and in many remaining sacks 
in contact with exposed sides of 
trailer, many onions, show a glassy, 
translucent appearance following 
freezing injury, and affecting from 
2 to 3 outer scales to entire onion. 


% % % 


GRADE: Restricted to freezing only inspection at applicant's request. 


REMARKS: Restricted to product in 2 stacks nearest rear doors, and upper 2 layers of remainder of load. 


39. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 11/21/91 showing a delivered price of $8.65 
per sack, or $7,958.00. The invoice also showed a quality adjustment of $6.15 
per sack, or $5,658.00, a deduction of $3,339.60 for freight paid, and a net 
deficit due to the customer of $1,180.60. 

40. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 798" showing “Price of Sale if Onions would have met Contract 
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Grade" as 920 at $8.650, or $7,958.00; "Sale of Onions Due to ‘Breach of 
Contract” as 920 at $2.50, or $2,300.00; and "Damages" as $5,658.00. The 
"Damages" of $5,658.00 were deducted from complainant’s invoice price of 
$4.25, or $3,910.00, and a deficit of $1,748.00 was shown due to respondent. 
On November 21, 1991, respondent sent complainant an invoice for $1,748.00. 

41. On or about October 29, 1991, in response to respondent’s purchase 
order number 800, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Chelsea, 
Massachusetts, one piggyback trailer load of U. S. No. 1 Jumbo Yellow 
Onions in 920 SO Ib. bags at $3.75 f.0.b. per bag, plus $95.00 for 19 pallets, or 
a total price of $3,545.00. 

42. On November 5, 1991, at 6:10 a.m., following arrival of the load 
covered by purchase order 800, the onions were federally inspected at the 
place of business of M. Cutone Co., in Chelsea, Massachusetts, following 
unloading from the trailer. Such inspection showed in relevant part as follows: 








LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 

A 331037 °F ONIONS, NORTHERN "WINCHESTER" WA YELLOW 920 Sacks N 

50 Ibs JUMBO 











LOT AVERAGE including including OFFSIZE/DEFECT OTHER 
DEFECTS SER DAM Vv. S. DAM 








A 00 % 00 % % OFFSIZE Decay is in ad- 
vanced stages 


% QUALITY (Seedstem, old cut, 
misshapen) 


% DECAY (7 to 9%) 
% CHECKSUM 


GRADE: FAILS TO GRADE US NO1 Jumbo only account of condition. 


REMARKS: Restricted to Product on upper 3 layers on Pallets. 


43. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 11/5/91 showing a delivered price of $8.00 
per sack, or $7,360.00. The invoice also showed a quality adjustment of $3.25 
per sack, or $2,990.00, a deduction of $3,348.80 for freight paid, and a net 
amount due of $1,021.20. 
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44. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 800" showing "Price of Sale if Onions would have met Contract 
Grade" as 920 at $8.00, or $7,360.00; "Sale of Onions Due to ‘Breach of 
Contract” as 920 at $4.75, or $4,370.00; and "Damages" as $2,990.00. The 
"Damages" of $2,990.00 were deducted from complainant’s invoice price of 
$3.75, or $3,450.00, and a balance of $460.00 was shown due to complainant. 
On December 12, 1991, respondent tendered complainant a check in the 
amount of $460.00. This check was marked "Deposit of this check represents 
accord and satisfaction,” and complainant returned the check to respondent. 

45. On or about October 30, 1991, in response to respondent’s purchase 
order number 801, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Baltimore, 
Maryland, one piggyback trailer load of U. S. No. 1 Jumbo Yellow Onions in 
920 50 Ib. bags at $3.75 per bag f.o.b, or a total price of $3,450.00. There was 
no pallet charge as to this load. 

46. On November 7, 1991, at 9:07 a.m., following arrival of the load 
covered by purchase order 801, the onions were federally inspected at the 
place of business of W. D. Class & Sons in Jessup, Maryland, while loaded on 
the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
———— CONTAINERS COUNT 
A 28 to 39 °F ONIONS, NORTHERN “WINCHESTER BRAND WA 920 Sacks N 


FLANAGAN JONES* 


LOT AVERAGE including including OFFSIZE/DEFECT OTHER 
DEFECTS SER DAM Vv. S. DAM 


% % % Four to most onions in some bags 
frozen affecting up to entire onion 
with affected bags generally located 
along 2 layers and so located as to 
indicate freezing occurred after 
packing and in trailer mentioned 
above. 


REMARKS: Inspection restricted to approximately 450 sacks nearest rear doors of trailer. 


47. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected-te load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 11/7/91 showing a delivered price of $8.00 
per sack, or $7,360.00. The invoice also showed a quality adjustment of $2.35 
per sack, or $2,162.00, a deduction of $2,852.00 for freight paid, and a net 
amount due to respondent of $2,346.00. 
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48. Respondent later issued an undated "PROOF OF DAMAGE" s to 
"LOT# 801" showing "Price of Sale if Onions would have met Contract 
Grade" as 920 at $8.00, or $7,360.00; "Sale of Onions Due to ‘Breach of 
Contract” as 920 at $5.65, or $5,198.00; and "Damages" as $2,162.00. The 
"Damages" of $2,162.00 were deducted from complainant’s invoice price of 
$3.75, or $3,450.00, and a net amount of $1,288.00 was shown due to 
complainant. On December 12, 1991, respondent tendered complainant a 
check in the amount of $1,288.00. This check was marked "Deposit of this 
check represents accord and satisfaction," and complainant returned the check 
to respondent. 

49. On or about October 30, 1991, in response to respondent’s purchase 
order number 802, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Hartford, 
Connecticut, one piggyback trailer load of U. S. No. 1 Jumbo Yellow Onions 
in 920 50 Ib. bags at $3.75 per bag f.o.b., or a total price of $3,450.00. There 
was no pallet charge as to this load. 

50. On November 7, 1991, at 11:40 a.m., following arrival of the load 
covered by purchase order 802, the onions were federally inspected at the 
place of business of Musto & Parmalee in Hartford, Connecticut, while loaded 
on the trailer. Such inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 28 to 36 °F ONIONS, NORTHERN “WINCHESTER" WA YELLOW 920 Sacks N 
50 Ibs. Net Wt. 
LOT AVERAGE including including OFFSIZE/DEFECT OTHER 
DEFECTS SER DAM V. S. DAM 
% % % \n most sacks in 2 stacks nearest 


rear doors, and in many top 2 layer 
sacks throughout remainder of load, 
many onions show a glassy, transu- 
cent, watersoaked appearance and/or 
are Frozen, affecting from 1 to 2 
outer scales to entire onion. 


GRADE: Freezing only inspection at applicant's request. 


REMARKS: Restricted to product on 2 pallets nearest rear doors and upper 2 layers remainder of load. 


51. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
an invoice to its customer dated 11/21/91 showing a delivered price of $8.00 





844 PERISHABLE AGRICULTURAL COMMODITIES ACT 


per sack, or $7,360.00. The invoice also showed a quality adjustment of $6.00 
per sack, or $5,520.00, a deduction of $3,109.60 for freight paid, and a deficit 
due to respondent’s customer of $1,269.60. 

52. Respondent later issued an undated "PROOF OF DAMAGE" as to 
"LOT# 802" showing “If Onions would have met Contract Grade the sale 
would have been. (920) ($8.00) = $7,200.00"; "Sale of Onions Due to 
‘Breach of Contract” as 920 at $2.00, or $1,840.00; and "Damages" as 
$5,360.00. The "Damages" of $5,360.00 were deducted from complainant’s 
invoice price of $3.75, or $3,450.00, and a deficit of $2,070.00 was shown due 
to respondent from complainant. On November 21, 1991, respondent invoiced 
complainant for $2,070.00. 

53. On or about October 30, 1991, in response to respondent’s purchase 
order number 803, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in Philadelphia, 
Pennsylvania, one truck load of U. S. No. 1 Jumbo Yellow Onions in 875 50 
Ib. bags at $3.75 f.o.b. per bag, or a total price of $3,281.25. There was no 
pallet charge as to this load. 

54. On November 4, 1991, at 7:35 a.m., following arrival of the load 
covered by purchase order 803, the onions were federally inspected at the 
place of business of Kaleck Bros., in Philadelphia, Pennsylvania. Such 
inspection showed in relevant part as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 


CONTAINERS COUNT. 
A 48 to SO °F NORTHERN, ONIONS "WINCHESTER" WA YELLOW 875 Sacks ? 
50 Ibs JUMBO 


including including OFFSIZE/DEFECT 
SER DAM Vv. S. DAM 


/ 00 % illegible} occurring between Generally firm. 
outer scales Decay is in moder- 


ate to advanced 
stages. 


% WET SUNSCALD 


07 % 07 % % DECAY (4 to 12%) 


09 % 8 % % CHECKSUM 


55. Following the inspection respondent promptly advised complainant of 
the inspection results and promised to get back to complainant concerning 
disposition of the load after respondent conferred further with its customer. 
Respondent’s customer initially rejected the load, but later agreed to accept 
the load. Pursuant to a prior agreement with its customer respondent issued 
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an invoice to its customer dated 11/5/91 showing a delivered price of $8.50 
per sack, or $7,437.50. The invoice also showed a quality adjustment of $2.25 
per sack, or $1,968.75, a deduction of $2,756.25 for freight paid, a deduction 
for "1 ADJ TO APPLY CHECK" in the amount of $3.15, and a net amount 
due of $2,709.35. 

56. Respondent later issued an undated "PROOF OF DAMAGE" as to 
‘LOT# 803" showing “Price of Sale if Onions would have met Contract 
Grade" as 875 at $8.50, or $7,437.50; "Sale of Onions Due to ‘Breach of 
Contract” as 875 at $6.25, or $5,468.75; and "Damages" as $1,968.75. The 
"Damages" of $1,968.75 were deducted from complainant’s invoice price of 
$3.75, or $3,281.25, and a balance of $1,312.50 was shown due to complainant. 
This latter amount was included along with amounts stated to be due on 
purchase orders 797 and 804, and deductions from three other transactions, 
ina check dated December 12, 1991, in the amount of $998.50, made out to 
complainant. The check was marked "Deposit of this check represents accord 
and satisfaction,” and complainant returned the check to respondent. 

57. On or about October 29, 1991, in response to respondent’s purchase 
order number 804, complainant sold to respondent, and shipped from loading 
point in the state of Washington to respondent’s customer in New York, New 
York, one truck load of U. S. No. 1 Jumbo Yellow Onions in 400 50 Ib. bags 
at $7.75 delivered per bag or a total of $3,100.00. There was no pallet charge 
as to this load. 

58. Respondent tendered complainant $2,304.00 for the onions covered by 
purchase order 804. This amount was included along with amounts stated to 
be due on purchase orders 797 and 803, and deductions from three other 
transactions, in a check dated December 12, 1991, in the amount of $998.50, 
made out to complainant. The check was marked "Deposit of this check 
represents accord and satisfaction," and complainant returned the check to 
respondent. 

59. According to applicable Market News Service reports U.S. No.1, or 
generally good quality (unless otherwise stated), Yellow Onions from the 
following locations were selling in Boston, Massachusetts, for the following 
amounts, on the following dates, for the sizes shown: 


SIZE DATES ORIGIN PRICE 
Colossal 10/28/91 Idaho-Oregon 7.50 
Washington- (fair 7.00 


appearance and 
condition) 
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10/29/91 Idaho-Oregon 7.50 
Washington- (fair 6-6.50 
appearance and 
condition) 

, 10/30/91 Idaho-Oregon 7.50 
Washington- (fair 6.00 
appearance and 
condition 

. 11/5/91 Idaho-Oregon 7.50 
Washington- (fair 6-7.00 
appearance and 
condition 

11/6/91 Idaho-Oregon 7.50 
Washington- (fair 6.00 
appearance and 
condition) 

Jumbo 10/28/91 Idaho-Oregon 6.50 

: 10/29/91 

, ; 10/30/91 

, 11/5/91 . 7.00 


Washington- (heavy to 6.00 
minimum size & some 
fair condition) 


11/6/91 Idaho-Oregon 7.00 
Washington- (heavy to 6.00 


minimum size & some 
fair condition) 





11/7/91 


11/8/91 
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Idaho-Oregon 


Washington- (heavy to 
minimum size & some 
fair condition) 


Idaho-Oregon 


Washington- (heavy to 
minimum size & some 
fair condition) 
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7.00 


6-6.50 
mostly 
6.00 


7.00 
6-6.50 


mostly 
6.00 


60. According to applicable Market News Service reports U.S. No.1, or 
generally good quality, Yellow Onions from the following locations were 
selling in Philadelphia, Pennsylvania for the following amounts, on the 
following dates, for the sizes shown: 


SIZE 


Jumbo 


DATES 


10/24/91 


10/25/91 


11/4/91 


11/5/91 


ORIGIN 
Idaho-Oregon 
Colorado 
Idaho-Oregon 
Colorado 
Idaho-Oregon 


Colorado 


Idaho-Oregon 


Colorado 


PRICE 
7-7.50 
7.00 
7-7.50 
7-7.50 
7-7.50 
7-7.50 
mostly 
7.25- 
7.50 
7-7.50 
mostly 
7.50 
7-7.50 
mostly 


7.25- 
7.50 
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11/6/91 Idaho-Oregon 7-8.00 





Colorado 7-8.00 





61. According to applicable Market News Service reports U.S. No.1, or 
generally good quality (unless otherwise stated), Yellow Onions from the 
following locations were selling in Baltimore, Maryland for the following 
amounts, on the following dates, for the sizes shown: 











SIZE DATES ORIGIN PRICE 













Jumbo 10/28/91 Idaho-Oregon 7-7.50 
mostly 
7.00 







Colorado 7-7.50 
mostly- 


7-7.25 






10/29/91 















Idaho-Oregon 7-7.50 
mostly 
7.00 





Colorado 7-7.50 
mostly 
7-7.25 
. 10/30/91 Idaho/Oregon 6.75- 
7.25 
mostly 
7.00 








Colorado 7.00 





Washington 6.75-7 







10/31/91 Idaho-Oregon 6.75- 
7.25 
mostly 


7.00 
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Colorado 7.00 
Washington 7.00 
11/7/91 Idaho-Oregon 7.50-8 
mostly 
7.50 
Colorado 7.50-8 
11/8/91 Idaho-Oregon 7.50-8 
mostly 
7.50 
Colorado 7.50-8 
62. According to applicable Market News Service reports U.S. No.1, or 
generally good quality, Yellow Onions from the following locations were 
selling in New York, New York for the following amounts, on the following 
dates, for the sizes shown: 
SIZE DATES ORIGIN PRICE 
Jumbo 11/4/91 Idaho-Oregon 7-7.50 
11/5/91 a 7.50 
11/6/91 : 7.50-8 


mostly 
8.00 


63. The formal complaint was filed on April 1, 1992, which was within 
nine months after the causes of action herein accrued. 


Conclusions 


Complainant brought this action to recover the purchase price of 15 loads 
of onions sold (except for the last load) on an f.o.b. basis by complainant to 
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respondent for the total amount of $49,853.75.? Later the parties agreed that 
the issues as to the load covered by finding 16 have been settled, and that no 
amount remains due to complainant as to such load. 

It is clear that complainant admits that it breached the contract of sale as 
to most of the loads of onions, and consequently the major issue between the 
parties as to most of the loads concerns whether respondent has adequately 
proven damages. However, there is an issue as to breach of contract as to 
several of the loads, and in a few cases there is also a question of 
responsibility for transportation abnormality which voids the suitable shipping 
condition warranty unless caused by the seller. Therefore, the issue of 
whether some of the loads of onions were in suitable shipping condition when 
shipped must be considered. 

The Regulations,’ in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition . . . , and that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment is 
billed." Suitable shipping condition is defined,’ in relevant part, as meaning, 
“that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties.” 

The suitable shipping condition provisions of the Regulations ( 7 C.F.R. 
§ 46.43(j)) which require delivery to contract destination "without abnormal 
deterioration,” or what is elsewhere called "good delivery" ( 7 C.F.R. § 46.44), 
are based upon case law predating the adoption of the Regulations.” Under 
the rule it is not enough that a commodity sold f.o.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the 
time of shipment that it will make good delivery at contract destination. It is, 
of course, possible for a commodity that grades U.S. No. 1 at time of 


7A buyer who accepts produce becomes liable to the seller for the full purchase price thereof, 
less any damages resulting from any breach of contract by the seller. UCC § 2-607(1); Norden 
Fruit Co., Inc. v. E D P Inc., 50 Agric. Dec. 1865 (1991); Granada Marketing, Inc. v. Jos. 
Notarianni & Company, Inc., 47 Agric. Dec. 329 (1988); Jerome M. Matthews v. Quong Yuen Shing 
& Co., 46 Agric. Dec. 1681 (1987). 


7 CER. § 46.43 (i). 
‘7 C.F.R. § 46.43(j). 


‘See Williston, Sales § 245 (rev. ed. 1948). 
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shipment, and is shipped under normal transportation service and conditions, 
to fail to make good delivery at destination due to age or other inherent 
defects which were not present, or were not present in sufficient degree to be 
cognizable by the federal inspector, at shipping point. Conversely, since the 
inherently perishable nature of commodities subject to the Act dictates that 
a commodity cannot remain forever in the same condition, the application of 
the good delivery concept requires that we allow for a "normal" amount of 
deterioration. This means that it is entirely possible for a commodity sold 
fio.b. under a U.S. grade description to fail, at destination, to meet the 
published tolerances for that grade, and thus fail to grade at destination, and 
nevertheless make good delivery.° This is true because under the f.o.b. terms 
the grade description applies only at shipping point, and the applicable 
warranty is only that the commodity thus sold will reach contract destination 
without abnormal deterioration, not that it will meet the grade description at 
destination.’ If the latter result is desired then the parties should effect a 
delivered sale rather than an f.o.b. sale. For all commodities other than 
lettuce (for which specific good delivery standards have been promulgated) 
what is "normal" or abnormal deterioration is judicially determined.* 

The United States Standards for Grades of Onions (Other Than Bermuda- 
Granex-Grano and Creole Types) allow, for the U.S. No. 1 grade, a tolerance 
at shipping point and destination of 10 percent damage by pealing for the 
onions in any lot, with not more than 5 percent allowed to be below the 


*See Sunfresh, Inc. v. Pamela A. Brown, 49 Agric. Dec. 626 (1990); Pinnacle Produce, Ltd. v. 
Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S Produce v. Morris Produce, 31 Agric. 
Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 140 (1959); and Haines Assn. v. 
Robinson & Gentile, 10 Agric. Dec. 968 (1951). 


7As an illustration, the United States Standards for Grades of Lettuce (7 C.F.R. § 51.2510 
et seq.) allow lettuce to grade U.S.No.1 with 1 percent decay at shipping point or 3 percent decay 
at destination. The good delivery standards, however, allow an additional "2 percent decay. . .in 
excess of the destination tolerances provided. . .in the U.S. Standards for Grades of Lettuce." 
Thus lettuce sold as U.S. No. 1, f.0.b., could have 4 percent decay at destination and therefore 
fail to grade U.S. No. 1, but nevertheless make good delivery since the amount of decay would 
not exceed the total of 5 percent allowed by the good delivery standards. Of course, in the case 
of other commodities for which specific good delivery standards have not been promulgated, the 
concept of good delivery allows a similar expansion of any destination grade tolerances under 
the judicial determination of good delivery. See cases cited at note 4, supra. 


"See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). The 
good delivery standards for lettuce, adopted after considerable industry input, involve a trade 
off of flexibility for certainty. Flexibility in determining abnormal deterioration allows for some 
variation due to transit distance and timc. 
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remaining requirements of the grade, and not more than 2 percent allowed to 
be affected by decay or wet sunscald.’ 

Individual package tolerances allow such onions to meet the requirements 
of the grade if individual packages weighing in excess of 10 pounds exceed the 
above tolerances by not more than one and one-half times a specified toler- 
ance of 10 percent, and not more than double a specified tolerance of less 
than 10 percent, except that at least one defective and one off-size onion may 
be permitted in any package."° Such individual package tolerances further 
provide that enroute or at destination when onions in containers of 50 pounds 
or more are packed to a minimum size of 3 inches or larger, not more than 
three onions or more than 4 percent (whichever is the larger amount) may be 
affected by decay or wet sunscald. The individual package tolerances, of 
course, require that averages for the entire lot be within the tolerances for the 
grade, as specified in the preceding paragraph." 

As stated earlier, the fact that defects in a load of onions sold f.0.b. exceed 
the tolerances for the U. S. No. 1 grade, and thus cause the load to fail to 
grade U. S. No. 1 at destination, does not necessarily mean that the load was 
abnormally deteriorated on arrival so as to indicate a violation of the suitable 
shipping condition warranty. Since examination of the condition at destination 
is, in this instance, for the purpose of determining compliance with the 
warranty at shipping point, a greater tolerance is allowed. In the case of 
northern onions, in a coast to coast shipment such as this, we will allow a total 
of 8 percent defects, including not more than 4 percent decay or wet 
sunscald.”” 

As indicated earlier, the warranty of suitable shipping condition is not 
applicable unless transportation service and conditions are normal.” Many 
of the |. ads shipped by raii took what seem to us excessive lengths of time 
betwe. . shipment and inspection at destination. However, complainant did 
not raise the issue of abnormal transit time, and therefore we have assumed 
that the times between shipment and arrival were within the norms being 


°7 C.F.R. §§ 51.2830 & 51.2838(a). 

7 C.F.R. § 51.2839(a). 

"Id. 

"Cf. Sunfresh, Inc. v. Pamela A. Brown, et al., 49 Agric. Dec. 626 (1990). 


"See Freshpict v. MJ. Navilio, 32 Agric. Dec. 1600 (1973); Wade Hatcher v. Bell Tomato Co, 
29 Agric. Dec. 1057 (1970); and Berman, Propper & Co. v. Luft Produce Co., 9 Agric. Dec. 863 
(1950). 
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experienced by the parties (and therefore expected by complainant when the 
onions were shipped), and that inspections were promptly performed following 
arrival.'* As to the question of temperatures in transit, again, complainant 
did not raise an issue (except for the loads with freezing damage) as to abnor- 
mal transportation. No bills of lading were supplied by either party, so we do 
not know what temperatures were specified for shipment. However, in every 
case in which there is an indication on the inspection certificate the mechani- 
cal refrigerator unit on the conveyance is noted to be off, indicating that it 
may not have been turned on at shipping point. In view of these facts, and 
also in view of the fact that onions are often shipped without refrigeration, we 
will deem any issue as to abnormal transit temperatures (except as to the 
loads with freezing damage) to have been waived by complainant. 

Since most of the loads of onions clearly involved a breach of warranty, the 
major issues in this proceeding concern damages. Respondent has claimed 
damages based on the difference between original prices specified in its 
contracts with its customers and renegotiated prices with the same customers. 
In support of this measure of damages respondent cites two cases: Carbontek 
Trading Co., Ltd. v. Phibro Energy, Inc., 910 F.2d 302 (Sth Cir. 1990), and a 
case upon which Carbontek relies, namely, Happy Dack Trading Co., Ltd. v. 
Agro-Industries, Inc., 602 F. Supp. 986 (1984). 

In Carbontek damages were indeed awarded to an intermediate seller 
based upon the difference between the original sale price to the ultimate 
buyer and a renegotiated price. However, there are a number of 
circumstances that make it inappropriate to apply the measure of damages 
used in Carbontek to this case. First, and most importantly, Carbontek dealt 
with the international sale of a large shipment of coal, and not with 
perishables. There was no established market for the coal, and efforts at 
resale involved searching for individual buyers over a wide geographical area. 
The major cities of this country have established markets for the sale of 
perishable produce, and recognized procedures exist within the perishable 


’ We have stated that in the absence of abnormality of transportation service being raised, 
either on the face of the record, or by a party, such transportation is assumed to be normal. 
Dave Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980); Veg-A-Mix v.. Wholesale Produce Supply, 37 
Agric. Dec. 1296 (1978); Truit Hartsell v. Angel Produce Co., 29 Agric. Dec. 153 (1970). One 
might question whether the issue should not be considered to have been raised by the record 
herein even though the parties were silent on the issue. However, rail transit times vary 
considerably depending on the lines, and connections used, destinations, and even time of year. 
It is easy to assume that the issue was not raised because the parties were conditioned by their 
experience to see no problem with the transit times incurred. Actual arrival times were not 
proven, and complainant did not raise the issue of whether inspections were promptly made. 
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industry for the disposition of produce which contains excessive damage."* 
Second, the intermediate buyer in Carbontek “unsuccessfully attempted to 
mitigate damages by finding other buyers.”® In this case respondent has 
made no showing that it attempted to find other buyers. Third, the damages 
awarded in Carbontek were based upon negotiations between the intermediate 
seller and the ultimate buyer which were later shown to have a clearly rational 
basis; i.e., such damages were the approximate equal of the contract value of 
an amount of conforming coal equal to the amount of contaminant coal 
present in the shipment. In the present case the renegotiated prices between 
respondent and its buyers do not always follow a rational pattern. The 
following table demonstrates this failing: 


PO# SZ PRICE FRT TIL INSP MRKT CUSTS Settlm’t Settlm’t Percent 
Date News Contr’t Price** Price + Con’d 
Price Price * Freight Defects 


10/29 650 7.50 aa 16 


10/24 7- 800 137 4.25 
7.50 


0/2 TH sD 1: 5.55 


1° ‘28 7- 7.70 
7.50 
MSTLY 
-7.00 


10/28 7- 8.00 


"See 7 C.F.R. §§ 46.18, 46.19, 46.20. These sections describe record keeping requirements 
for "market receivers" of perishable produce, and require the assignment of lot numbers in the 
case of consigned produce or produce handled on joint account so that the proceeds of the 
resale (of job lot quantities) of specific shipments may thereafter be ascertained, and a proper 
accounting rendered. The latter section provides, in part, that "[a] lot number should be 
assigned to any purchased shipment in dispute between the parties to assist in proving damages," 
and also provides that "[a] lot number shall be assigned to each purchased shipment which is 
reconditioned if the seller is to be charged with the shrinkage or loss." See also South Florida 
Growers Association, Inc. v. Country Fresh Growers and Distributors, Inc., 52 Agric. Dec. 684, at 
note 21, (1993). 


"°Carbontek Trading Co., Ltd. v. Phibro Energy, Inc. 910 F.2d 302, 308 (Sth Cir. 1990). 
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7.73 


53 Agric. Dec. 828 


7.50 
MSTLY 
-7.00 


6.50 8.00 
7.50 8.50 


6.50 7.50 


6.75- 8.00 
7.25 
MSTLY 
7.00 


7- 8.50 
8.00 


7.50 8.65 


7.00 8.00 


7.50- 8.00 
8 

MSTLY 
7.50 


7.00 8.00 
7- 8.50 
7.50 
MSTLY 
7.50 


ON ? 


2.50 freeze 
damage 


4.75 9 


5.65 freeze 
damage 


2.00 freeze 
damage 


6.25 9 


Offered Not 


DEL- 11/4- 5.76 to Insp’d 
v’D 7- Comp. 
7.50 


* The original contract between respondent and respondent’s customer. 
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** The price agreed to be paid by the respondent’s customer (or the deficit agreed to be due to 
the customer) with freight cost also deducted. 


The load represented by purchase order 783 had next to the lowest settlement 
amount (including freight) of all the loads excluding those that contained 
freeze damage. However, this load had the least amount of condition defects. 
The loads represented by purchase orders 800 and 803 had the same 
percentage of condition defects, and the market prices applicable to both 
loads were approximately equal, but the settlement figures were widely 
divergent. The load represented by purchase order 785, with 8 percent 
damage, returned slightly more than the load represented by purchase order 
794, with 5 percent damage, even though the "mostly" prices were the same 
for both loads. Finally, the colossal size onions on the load represented by 
purchase order 792 had 12 percent damage, but returned approximately the 
same as the colossal size onions on the load represented by purchase order 
784 which averaged only 4.66 percent damage, even though the market quotes 
applicable to both loads were $7.50. 

In Happy Dack the damages consisted primarily of the negotiated sum 
which the intermediate seller had to pay the ultimate buyer as a result of the 
original seller’s breach. The case concerned the sale of large quantities of 


specific grades of ARCO virgin resin to the Peoples Republic of China. The 
resin was to be converted into a thin film for agricultural purposes. On arrival 
of the first shipments in China the resin was found to vary substantially from 
the specified ARCO grades. "The Chinese inspectors found that the melt 
indices diverged widely even within small samples, the density was not a 
specified, the resin was discolored, the bags were improperly marked, and the 


shipments were damaged because of poor packaging.""’ "Because of the 


large variance in the melt index even within individual samples of the resin 
shipped by [the original seller], substantial portions of the resin either could 
not be made into film at all, or the resulting film would have holes, carbor- 
ized spots and blobs of resin that would not melt."* The original seller 
refused make any further shipments under its contracts, and it later turned oul 
that such seller had knowingly misrepresented the resin as ARCO resin. 
"[The intermediate seller] investigated the possibility of mitigating damages by 
taking the offgrade resin back from the People’s Republic for resale in 
international markets and repurchasing conforming resin for delivery to the 
Peoples Republic. This alternative proved very costly, however, so [the 
intermediate seller] negotiated a settlement with the People’s Republic under 


"Happy Dack Trading Co., Lid. v. Agro-Industries, Inc., 602 F. Supp. 986, at 989 (1984). 


'81d., at note 5. 
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which the People’s Republic agreed to keep the resin shipped and [the 
intermediate seller] agreed to pay the People’s Republic $895,148.49 over eight 
months as compensation for the nonconformities.". Again, Happy Dack is 
distinguished from the present case by distinctions similar to the first two 
listed above as applicable to Carbontek. As to the third distinction, while the 
basis of the negotiated settlement does not appear from the decision, it is 
clear that such negotiated settlement was less costly than replacement 
purchases. We conclude that neither of the cases cited by respondent are an 
adequate justification for the method of proving damages chosen by re- 
spondent in this case. 

Respondent also asserts that it is entitled to damages in the form of “lost 
profits,” citing our decision in Pandol Bros. Inc. v. Prevor Marketing 
International, Inc." The damages sought under this heading are (according 
to respondent’s reply brief) the same as discussed earlier, namely, the 
difference between the original prices specified in respondent’s contracts with 
its customers and renegotiated prices with the same customers. Thus, these 
claimed damages are not in addition to damages measured in the usual way 
as contemplated by the UCC,” rather, this argument is simply another pro- 
posed justification for respondent’s method of computing damages herein. As 


stated in Pandol “lost profits," which come under the UCC heading of 
consequential damages, are recoverable only if they “could not reasonably be 


prevented by cover or otherwise." The table above shows, however, that 


market prices for similar U.S. No.1, or generally good quality onions, were in 
every instance trading (at about the time the breaches were first evidenced by 
the federal inspections) for lower prices than the contract prices originally 
negotiated between respondent and its customers. Thus, while respondent’s 
"lost profits" method of computing damages (viewed as respondent would have 
us view it) is flawed for the same reason as its other measure of damages, 
namely, by reason of the inadequate support for the bottom figure, it is also 
precluded by the failure of respondent to show that the lost profits (in the 
correct sense of the term) portion of its claimed damages could not have been 
prevented by cover purchases. 

The Uniform Commercial Code, section 2-714, provides in relevant part 
that: 


49 Agric. Dec. 1193, 1201 (1990). 
See UCC § 2-714(3) quoted below. 


UCC § 2-715(2)(a). 
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(1) Where the buyer has accepted goods and given notification 
... he may recover as damages for any non-conformity of tender the 
loss resulting in the ordinary course of events from the seller’s breach 
as determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the differ- 
ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a 
different amount. 

(3) In a proper case any incidental and consequential damages 
under the next section may also be recovered.” 


2In Salinas Lettuce Farmers Cooperative v. Ag-West Growers, Inc., 50 Agric. Dec. 984 (1991) 
we stated: 


The Uniform Commercial Code as embodied in the law of the several states is applicable 
in these proceedings as modified by the Federal Act and Regulations issued thereunder. 
However, this reparation forum does not directly apply State law as is done in diversity 
cases. Rather the Act is viewed as subsuming relevant State law. The last sentence of 
section 15 of the Act states: 


This Act shall not abrogate nor nullify any other statute, whether State or Federal, 
dealing with the same subjects of this Act; but it is intended that all such statutes 
Shall remain in full force and effect except insofar only as they are inconsistent 
herewith or repugnant hereto. 


The last sentence of section 15 has been interpreted by many U. S. Courts of 
Appeals to ‘mean that the basic substrata of law governing perishable transactions 
is the law of sales as established by statute, and under the common law, in appli- 
cable State jurisdictions. The PACA prevails only where State law is inconsistent 
therewith. However, State law is applicable where the Federal law and regulations 
issued thereunder are silent. Accordingly, when section 2 says that “it shall be 
unlawful in or in connection with any transaction in interstate or foreign commerce 
. .. for any commission merchant, dealer, or broker to . . . fail, without reasonable 
cause, to perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction . . . ," the nature of the duty, 
express or implied, as well as the reasonableness of the cause for failure to perform 
the duty is to be informed by the underlying State law of sales, to the extent the 
Act or Regulations have not spoken on the point in a contrary manner. The case 
which has dealt with this and ancillary issues in the most thoughtful and extensive 
manner is Rothenberg v. H. Rothstein & Sons, 183 F.2d 524, 21 A.L.R.2d 832 (3rd 
Cir. 1950). 


See also A. Sam & Sons Produce Co., Inc. v. Sol Salins, Inc., 50 Agric. Dec. 1044, 1055-59, (1991). 
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The first and best method of ascertaining the value the subject onions would 
have had if they had been as warranted is to use the average price as shown 
by Market News Service Reports, or other industry market reports.” Since 
we do not know the arrival time for the onions we will use prices on the day 
following the dates when the onions were inspected to ascertain this value. 
The value of accepted goods is best shown by the gross proceeds of a prompt 
and proper resale.“ Such results are evidenced by the submission into 
evidence of a proper accounting of such resale.” Respondent did not submit 
accountings covering the resale of any of the onions. Absent an accounting, 
the value of the goods accepted may be shown by use of the percentage of 
condition defects disclosed by a prompt inspection.” We must now consider 
each of the loads individually. 


782 


The first load of onions is designated by purchase order 782, and covered 
by findings 4 through 7. This load was a piggyback rail shipment made on or 
about October 17, 1991. The onions were inspected at destination in 
Hartford, Connecticut on October 29, 1991, and the inspection was performed 
while the onions were still on the trailer. Such inspection shows that the 
onions had total condition defects ” of 16 percent. Under the criteria we 


*3See Pandol Bros., Inc. v. Prevor Marketing International, Inc., 49 Agric. Dec. 1193 (1990). 


*R. F. Taplett Fruit & Cold Storage Co. v. Chinook Marketing Co. et al., 39 Agric. Dec. 1537 
(1980). 


*5See, e.g., Anthony Brokerage, Inc. v. The Auster Co., Inc., 38 Agric. Dec. 1643 (1979); Relan 
Produce Farms v. Rushton, 38 Agric. Dec. 1636 (1979); Genbroker Corp. v. Super Food Services, 
38 Agric. Dec. 83 (1979); New England Grape Distributors v. Crane Distributing Company, 30 
Agric. Dec. 992 (1971); Ralph Samsel Company v. L. Gillarde Sons Company, 19 Agric. Dec. 374 
(1960); Ecco Packing Co. v. Cortley Frosted Foods, Inc., 11 Agric. Dec. 112 (1952); Anonymous, 
8 Agric. Dec. 257 (1949); and Alexander Marketing Company v. Jesse Martin, 4 Agric. Dec. 777 
(1945). 


See South Florida Growers Association, Inc. v. Country Fresh Growers and Distributors, Inc.., 
52 Agric. Dec. 684, at 706-708 (1993). 


*“Quality’ and ‘condition’ are terms of art as used in inspection certificates, U.S. Grade 
Standards, and within the produce industry. ‘Grade’ is often, but not always, used as a synonym 
for ‘quality."". Supreme Berries, Inc. v. R. C. McEntire, Jr., 49 Agric. Dec. 1210, 1216 at note 4 
(1990). "Generally ‘condition’ defects are those which are subject to change due to an inherent 
worsening of the defect with decay being the prime example, whereas ‘quality’ or ‘grade’ defects 
are generally not subject to change. An example would be field scaring" 10 N. Harl, 
Agricultural Law § 72.10[4][b] at note 82 (1983). "In general, the more permanent of the 





860 PERISHABLE AGRICULTURAL COMMODITIES ACT 


earlier delineated the onions on this load were clearly in breach of the 
warranty of suitable shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Boston, Massachusetts™ on the day 
following the inspection, or October 30, 1991. The Market News Service 
report” for Boston on that date shows Jumbo size northern (Idaho-Oregon) 
onions, U.S. No. 1, or generally good quality, selling at $6.50. Respondent’s 
damages should be computed on the basis of 16 percent of this amount, or 
$1.04 per carton. Since respondent has not shown any reason why it could not 
have made purchases on the local destination market to cover its $7.50 
contract with its customer, no damages for lost profits are applicable. The 
total amount due to complainant on this load is $3,465.00 ($3.75 x 900 + 
$90.00), less damages of $936.00 ($1.04 x 900), or $2,529.00. 


283 

The second load of onions is designated by purchase order 783, and 
covered by findings 8 through 11. This load was a truck shipment made on 
or about October 17, 1991. The onions were inspected at destination in 


Philadelphia, Pennsylvania on October 24, 1991, and the inspection was per- 


formed following unloading from the truck. Such inspection shows that the 
onions had total condition defects of 3 percent. Under the criteria we earlier 
delineated the onions on this load were clearly in suitable shipping condition 
when shipped and there is no breach of warranty. Respondent is liable to 
complainant for the full purchase price of this load, or $3,450.00. 


inherent properties of a product are classed as Quality, while its state of preservation, including 
deterioration, decomposition or changes of a progressive nature which may have developed or 
occurred since the product was packed, is classed as Condition.". General Market Inspection 
Instructions for Use of Fresh Fruit and Vegetable Inspectors, Fresh Products Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department of Agriculture, 
p. 148, para. 425 (April, 1988). See same publication, pp. 150-157, for a listing of condition 
factors in different commodities. 


Boston is the closest market to Hartford, Connecticut for which quotations are available. 
See UCC § 2-723(3). Although evidence was not offered on the point, in our experience any 
freight difference between such points as Boston and Hartford on a coast to coast shipment 
would be negligible. 


Market reports were not submitted in evidence by respondent. However, in keeping with 
long standing administrative practice favoring the awarding of damages where possible we have 
taken official notice of such reports herein. See James Macchiaroli Fruit Co. v. Ben Gatz Co., 3¢ 
Agric. Dec. 1477, 1483-86, (1979). 
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784 

The third load of onions is designated by purchase order 784, and covered 
by findings 12 through 15. This load was a piggyback rail shipment made on 
or about October 17, 1991. The onions were inspected at destination in 
Chelsea, Mass. on October 29, 1991, and the inspection was performed while 
the onions were still on the trailer. Such inspection shows that the onions had 
average decay of 6 percent in 500 sacks and 3 percent in 400 sacks. The 
average for the load was 4.66 percent. This marginally exceeds the amount 
allowed for good delivery, and therefore we find a breach of the warranty of 
suitable shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Boston, Massachusetts on the day 
following the inspection, or October 30, 1991. The Market News Service 
report for Boston on that date shows Colossal size northern (Idaho-Oregon) 
onions, U.S. No. 1, or generally good quality, selling at $7.50. Respondent’s 
damages should be computed on the basis of 4.66 percent of this amount, or 
$.3495 per carton. Since respondent has not shown any reason why it could 
not have made purchases on the local destination market to cover its $8.25 


contract with its customer, no damages for lost profits are applicable. 
Complainant is due the contract price on this load of $3,915.00 ($4.25 x 900 
+ $90.00), less respondent’s damages of $314.55 ($.3495 x 900), or $3,600.45. 


785 

Complainant’s supplier was willing to accept the amount offered by 
respondent as to the load covered by purchase order 785, and consequently 
all issues as to this load have been settled between the parties. 


786 

The next load of onions is designated by purchase order 786, and covered 
by findings 17 through 20. This load was a piggyback rail shipment made on 
or about October 18, 1991. The onions were inspected at destination in 
Jessup, Maryland on October 28, 1991, following unloading from the trailer. 
Such inspection shows that the onions had total condition defects of 10 
percent. Under the criteria we earlier delineated the onions on this load were 
clearly in breach of the warranty of suitable shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Baltimore, Maryland on the day 
following the inspection, or October 29, 1991. The Market News Service 
report for Baltimore on that date shows Jumbo size northern (Idaho-Oregon) 
onions, U.S. No. 1, or generally good quality, selling at $7-7.50, mostly 7.00. 
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We will use the "mostly" price as best representative of the average selling 
price. Respondent’s damages should be computed on the basis of 10 percent 
of this amount, or $.70 per carton. Since respondent has not shown any 
reason why it could not have made purchases on the local destination market 
to cover its $8.00 contract with its customer, no damages for lost profits are 
applicable. Complainant is due the contract price of this load, or $3,375. 
($3.75 x 900), less damages of $630.00 ($.70 x 900), or $2,745.00. 


792 

The next load of onions is designated by purchase order 792, and covered 
by findings 21 through 24. This load was a truck shipment containing 450 
Jumbo size onions, and 400 Colossal size onions, made on or about October 
23, 1991. For an undisclosed reason both sizes of onions were priced at $3.75. 
The onions were inspected at destination in Chelsea, Massachusetts on 
October 28, 1991, while partly loaded on the truck. Such inspection shows 
that the 450 sacks of Jumbo size onions had condition defects of 6 percent, 
and the 400 sacks of Colossal size onions had condition defects of 12 percent, 
or an average for the load of 8.82 percent. Under the criteria we earlier 
delineated the onions on this load were in breach of the warranty of suitable 
shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Boston, Massachusetts on the day 
following the inspection, or October 29, 1991. The Market News Service 
report for Boston on that date shows for northern (Idaho-Oregon) onions, 
U.S. No. 1, or generally good quality, that Jumbo size were selling at $6.50 
and Colossal size at $7.50. Respondent’s damages should be computed on the 
basis of 6 percent of the $6.50 price of the Jumbo size, and 12 percent of the 
$7.50 price of the Colossal size, or $.39 and $.90 per carton respectively. Since 
respondent has not shown any reason why it could not have made purchases 
on the local destination market to cover its $8.00 and $8.50 contract with its 
customer, no damages for lost profits are applicable. Complainant is due the 
contract price on this load, or $3,272.50 ($3.75 x 850 + $85.00 for pallets), less 
damages of $535.50 ($.39 x 450 + $.90 x 400), or $2,737.00. 


793 

The next load of onions is designated by purchase order 793, and covered 
by findings 25 through 28. This load was a truck shipment made on or about 
October 23, 1991. The onions were inspected at destination in Hartford, 
Connecticut on October 29, 1991, following unloading from the truck. Such 


inspection shows that the onions had average decay of 7 percent. Under the 
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criteria we earlier delineated the onions on this load were in breach of the 
warranty of suitable shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Boston, Massachusetts on the day 
following the inspection, or October 30, 1991. The Market News Service 
report for Boston on that date shows Jumbo size northern (Idaho-Oregon) 
onions, U.S. No. 1, or generally good quality, selling at $6.50. Respondent’s 
damages should be computed on the basis of 7 percent of this amount, or 
$.455 per carton. Since respondent has not shown any reason why it could not 
have made purchases on the local destination market to cover its $7.50 
contract with its customer, no damages for lost profits are applicable. 
Complainant is due the contract price of this load, or $3,465.00 ($3.75 x 900 
+ $90.00), less damages of $409.50 ($.455 x 900), or $3,055.50. 


794 

The next load of onions is designated by purchase order 794, and covered 
by findings 29 through 32. This load was a piggyback rail shipment made on 
or about October 22, 1991. The onions were inspected at destination in 
Jessup, Maryland on October 30, 1991, following unloading from the trailer. 
Such inspection shows that the onions had average decay of 5 percent. Under 
the criteria we earlier delineated the onions on this load were in breach of the 
warranty of suitable shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Baltimore, Maryland on the day 
following the inspection, or October 31, 1991. The Market News Service 
report for Baltimore on that date shows Jumbo size northern (Idaho-Oregon) 
onions, U.S. No. 1, or generally good quality, selling at "mostly" $7.00. 
Respondent’s damages should be computed on the basis of 5 percent of this 
amount, or $.35 per carton. Since respondent has not shown any reason why 
it could not have made purchases on the local destination market to cover its 
$8.00 contract with its customer, no damages for lost profits are applicable. 
Complainant is due the contract price of this load, or $3,540.00 ($3.75 x 920 
+ $90.00), less damages of $418.60 ($.455 x 920), or $3,121.40. 


197 


The next load of onions is designated by purchase order 797, and covered 
by findings 33 through 36. This load was a piggyback rail shipment made on 
or about October 26, 1991. The onions were inspected at destination in 
Philadelphia, Pennsylvania on November 5, 1991, and the inspection was per- 
formed while the onions were in the process of unloading from the trailer. 
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Such inspection shows that the onions had average decay of 7 percent. Under 
the criteria we earlier delineated the onions on this load were in breach of the 
warranty of suitable shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Philadelphia, Pennsylvania on the day 
following the inspection, or November 6, 1991. The Market News Service 
report for Philadelphia on that date shows Jumbo size northern (Idaho- 
Oregon) onions, U.S. No. 1, or generally good quality, selling at $7-8.00. 
Accordingly we will use an average of these two figures, or $7.50 as the value 
of the onions if they had been as warranted. Respondent’s damages should 
be computed on the basis of 7 percent of this amount, or $.525 per carton. 
Since respondent has not shown any reason why it could not have made 
purchases on the local destination market to cover its $8.50 contract with its 
customer, no damages for lost profits are applicable.” The total amount due 
to complainant on this load is $3,545.00 ($3.75 x 920 + $95.00), less damages 
of $483.00 ($.525 x 920), or $3,062.00. 


Under UCC § 2-712(2) "[t]he buyer may recover from the seller as damages the difference 
between the cost of cover and the contract price together with any incidental or consequential 
damages. . ., but less expenses saved in consequence of the seller's breach.". The question, 
therefore, might arise as to why we should not award respondent, in addition to its damages of 
$525 per carton, the difference between respondent’s contract price with complainant, plus 
freight (i.e. respondent’s cost) and $7.50 (the price at which respondent could have covered.) 
After all, consequential damages are recoverable under UCC § 2-715(2)(a) to the extent such 
damages “could not reasonably be prevented by cover or otherwise,” and it would seem that the 
difference between respondent’s cost (of $7.05) and the $7.50 cover cost (if respondent had 
covered) would not fall under this proscription. However, 2-712(2) clearly contemplates cover 
actually being made, and in the usual situation the recoverable "cost" of such cover will be due 
to the cover purchases costing more than the buyer’s contract price with its customer. But more 
importantly, the normal method of computing damages encompasses “the loss resulting in the 
ordinary course of events from the seller’s breach," and the measure of such damages uses the 
market price of $7.50 as the value the goods would have had if they had been as warranted. 
Consequently, in this case, the price at which respondent would have had to cover, $7.50, is the 
basis on which damages have been computed in so far as "the loss resulting in the ordinary 
course of events from the seller’s breach" is concerned. It is from this point upward that 
respondent could have recovered consequential damages in the form of lost profits. This could 
have been effectively done by actual cover purchases, or secured as a component of our award 
by making a showing that the loss could not have been prevented by cover or otherwise. To 
award respondent the difference between respondent’s cost (of $7.05) and the $7.50 cover cost 
would be to, in effect, allow a double recovery. This is not as apparent in this case due to the 
necessity of our using the percentage of condition defects method of computing damages rather 
than the more usual difference between market price and the results of a prompt and proper 
resale of the damaged goods. Compare M. K. Metalo, Inc. v. Container Recovery Corp., 645 F.2d 
583 (8th Cir. 1981) [Double recovery not permitted]. 
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798 

The next load of onions is designated by purchase order 798, and covered 
by findings 37 through 40. This load was a piggyback rail shipment made on 
or about October 25, 1991. The onions were inspected at destination in 
Hartford, Connecticut on November 4, 1991, and the inspection was per- 
formed while the onions were still loaded on the trailer. Such inspection was 
restricted to freezing only at the request of respondent’s customer, and does 
not show the percentage of damage present in the onions. The inspection 
service does not record the percent of freezing injury in onions due to the fact 
that the amount of apparent injury can change radically over a few hours time. 
The Department’s publication, Market Diseases of Asparagus, Onions, Beans, 
Peas, Carrots, Celery, and Related Vegetables,” states in relevant part: 


There is considerable variation between individual onions in their 
reaction to low temperature. Some bulbs in a lot may freeze quickly 
when they reach a temperature of 30° F. and show severe injury when 
they are thawed out. Others may not freeze or if they are frozen they 
may thaw out without injury. 


Marvin Vietz, who had over fifteen years experience marketing onions, testi- 
fied at the hearing that: 


In most cases, over the 20 years that I’ve been involved in onions, that 
if there is freeze damage and they put fans on them, it will dry them 
out. They'll lose (sic) a layer of dry skin on the outside, and the onions 
are usable. I found this also, from working on the market, that that’s 
the way we handled. (Transcript, Vol. 1, p. 103.) 


The Department’s publication, cited above, seems to confirm this: 
In cases of slight freezing injury of onions and garlic there may be less 


loss if the bulbs are spread out so that the injured scales can dry 
thoroughly. 


In the instances involved in this proceeding, where the inspections made at 
destination were restricted to freezing injury only, it was doubly important for 
respondent to show both the extent of injury and damages, if any, by proof of 


Agriculture Handbook No. 303, Market Quality Research Division, Agricultural Research 
Service, United States Department of Agriculture, p. 8 (1966). 
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how the onions were disposed of. This could have been accomplished by a 
showing that a reworking of the onions was necessary, and, in the event that 
such reworking was necessary, records should have been provided of the 
sorting of the damaged onions from the good onions so as to show the extent 
of the injury and dumpage required. If respondent’s customer was not 
equipped to perform such reworking then a firm competent to rewor: the 
onions should have been hired. In addition, an accounting of the prompt 
resales of the reworked onions would have provided a basis for proof of 
respondent’s damages.” We find that respondent has failed to prove a 
breach or damages as to this load. Since respondent accepted the load it is 
liable to complainant for the full purchase price thereof, or $4,005.00. 


800 

The next load of onions is designated by purchase order 800, and covered 
by findings 41 through 44. This load was a piggyback rail shipment made on 
or about October 29, 1991. The onions were inspected at destination in 
Chelsea, Massachusetts on November 5, 1991, following unloading from the 
trailer. Such inspection shows that the onions had total condition defects of 
9 percent. Under the criteria we earlier delineated the onions on this load 
were in breach of the warranty of suitable shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Boston, Massachusetts on the day 
following the inspection, or November 6, 1991. The Market News Service 
report for Boston on that date shows Jumbo size northern (Idaho-Oregon) 
onions, U.S. No. 1, or generally good quality, selling at $7.00. Respondent’s 
damages should be computed on the basis of 9 percent of this amount, or $.63 
per carton. Since respondent has not shown any reason why it could not have 
made purchases on the local destination market to cover its $8.00 contract 
with its customer, no damages for lost profits are applicable. Complainant is 


*The parties debated at length whether the freezing injury should be attributed to 
_ complainant or respondent. The f.o.b. terms of the contract place responsibility for damage in 
transit squarely upon the buyer. However, such responsibility accrues to the buyer only if the 
damage is not caused by the seller. (7 C.F.R. § 46.43(i)). Complainant argued that the unusually 
cold temperatures encountered during transit were not anticipated, and that it should not be 
viewed as responsibie for failing to secure trailers with controlled temperatures. However, we 
find this argument unconvincing. In our opinion it most definitely should have been anticipated 
that transportation from Washington state to the East coast, which was to terminate in early 
November, might incur freezing temperatures. Had respondent proven both permanent injury 
in excess of 4 percent, and damages resulting therefrom, we would have had no hesitancy in 
finding a breach on the part of complainant as to the three loads with freezing injury. 













| to 
e in 
‘the 
sally 
t be 
, we 
ated 
arly 
jury 
"y in 





















FLANAGAN & JONES, INC. v. WORLD WIDE CONSULTANTS, INC. 
53 Agric. Dec. 828 





867 


due the contract price of this load, or $3,545.00 ($3.75 x 920 + $95.00), less 
damages of $579.60 ($.63 x 920), or $2,965.40. 


801 

The next load of onions is designated by purchase order 801, and covered 
by findings 45 through 48. This load was a piggyback rail shipment made on 
or about October 30, 1991. The onions were inspected at destination in 
Baltimore, Maryland on November 7, 1991, while loaded on the trailer. Such 
inspection was restricted to freezing only at the request of respondent’s 
customer, and does not show the percentage of damage present in the onions. 
For this reason we find that respondent has failed to prove a breach or 
damages as to this load.* Since respondent accepted the load it is liable to 
complainant for the full purchase price thereof, or $3,450.00. 


802 

The next load of onions is designated by purchase order 802, and covered 
by findings 49 through 52. This load was a piggyback rail shipment made on 
or about October 30, 1991. The onions were inspected at destination in 
Hartford, Connecticut on November 7, 1991, while loaded on the trailer. Such 
inspection was restricted to freezing only at the request of respondent’s 
customer, and does not show the percentage of damage present in the onions. 
For this reason we find that respondent has failed to prove a breach or 
damages as to this load.” Since respondent accepted the load it is liable to 
complainant for the full purchase price thereof, or $3,450.00. 


803 

The next load of onions is designated by purchase order 803, and covered 
by findings 53 through 56. This load was a truck shipment made on or about 
October 29, 1991. The onions were inspected at destination in Philadelphia, 
Pennsylvania on November 4, 1991. Such inspection shows that the onions 
had total condition defects of 9 percent. Under the criteria we earlier 
delineated the onions on this load were in breach of the warranty of suitable 
shipping condition. 

Respondent’s method of computing damages cannot be used for the 
reasons already stated. The value of the onions if they had been as warranted 
is best shown by the market value at Philadelphia, Pennsylvania on the day 
following the inspection, or November 5, 1991. The Market News Service 


*See discussion under purchase order 798, infra. 


*See discussion under purchase order 798, infra. 
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report for Philadelphia on that date shows Jumbo size northern (Idaho- 
Oregon) onions, U.S. No. 1, or generally good quality, selling at $7-7.50, 
mostly $7.50. Accordingly we will use the "mostly" figure, or $7.50 as the 
value of the onions if they had been as warranted. Respondent’s damages 
should be computed on the basis of 9 percent of this amount, or $.675 per 
carton. Since respondent has not shown any reason why it could not have 
made purchases on the local destination market to cover its $8.50 contract 
with its customer, no damages for lost profits are applicable.* The total 
amount due to complainant on this load is $3,281.25 ($3.75 x 875), less 
damages of $590.63 ($.675 x 875), or $2,690.62. 


804 


The last load of onions is designated by purchase order 804, and covered 
by findings 57 through 58. This load was sold on a delivered basis, and was 
shipped by truck on or about October 29, 1991. The load arrived at 
destination in New York, New York on or about November 3, 1991. The load 
was not subjected to inspection by a neutral party, and therefore respondent 
has not proven a breach in regard to this load of onions.” Since respondent 
accepted the load it is liable to complainant for the full purchase price 
thereof, or $3,100.00. 

The total amount which we have found due from respondent to 
complainant on the series of onion transactions is $43,961.37. Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded from respondent to complainant. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.” Since the Secretary is charged with the duty of awarding damages, 


*SSee discussion in footnote 28, infra. 


“Gordon Tantum v. Phillip R. Weller, 41 Agric. Dec. 2456 (1982); O. D. Huff, Jr., Inc. v. 
Pagano & Sons, 21 Agric. Dec. 385 (1962). In Mutual Vegetable Sales v. Select Distributors, Inc., 
38 Agric. Dec. 1359 (1979) we stated: "We have often discounted testimonial evidence 
concerning the condition of perishable commodities and stated the necessity of obtaining a 
neutral inspection showing the exact extent of damage." See also Tyre Farm, Inc. v. Dandrea 
Produce, Inc., 45 Agric. Dec. 796 (1986); G. J. Albert, Inc. v. Salvo, 36 Agric. Dec. 240 (1977); 
Salt Lake Produce Co., Inc. v. Butte Produce Company, Inc., 32 Agric. Dec. 1732 (1973); B. G. 
Anderson Company, Inc. v. Mountain Produce Co., 29 Agric. Dec. 513 (1970). 


*L & N Railroad Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 
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he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.* We have determined that a reasonable 
rate is 10 percent per annum. 

Section 7(a) of the Act” provides in relevant part that "the Secretary shall 
order any commission merchant, dealer, or broker who is the losing party to 
pay the prevailing party, as reparation, reasonable fees and expenses incurred 
in connection with any [oral] hearing." Complainant is the prevailing party 
herein.” In accordance with the applicable provisions of the Rules of 
Practice’ complainant filed a timely request for the award of fees and 
expenses in the total amount of $14,884.57. The claim included 31.7 hours at 
$120.00 per hour for preparation of the post hearing brief. This amount is not 
allowable. The allowable portion of complainant’s claim amounts to 
$11,080.57. We find that fees and expenses in such amount were incurred in 
connection with the oral hearing. Complainant should be awarded additional 
reparation in the amount of $11,080.57. 


Order 


Within 30 days from the date of this order respondent shall pay to 


complainant, as reparation, $43,961.37, with interest thereon at the rate of 
10% per annum from December 1, 1991, until paid. 

Within 30 days from the date of this order respondent shall pay to 
complainant, as additional reparation for fees and expenses incurred in 
connection with the oral hearing, $11,080.57, with interest thereon at the rate 
of 10% per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 


*See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 


°7 U.S.C. § 499g(a). 


“James Macchiaroli Fruit Co. v. Ben Gatz Co., 38 Agric. Dec. 565 (1979); Bill Offuit, Inc. v. 
Marvin E. Berry, 37 Agric. Dec. 1218 (1978). 


“7 CFR. 47.19(d). 


“Pinto Bros., Inc. v. Frank J. Balestrieri Co., 38 Agric. Dec. 269 (1979); Nathan's Famous v. 
N. Merberg & Son, 36 Agric. Dec. 243 (1977); Vic Mahns v. A. M. Fruit Purveyors, 34 Agric. Dec. 
1950 (1975). 
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ROSE VALLEY GROUP, INC. v. MISTY SHORES TRADING, INC. 
PACA Docket No. R-91-060. 
Decision and Order issued April 13, 1994. 


Burden of Proof - Normal transportation 
Evidence - Use of f.0.b.a.f. terms must be clearly established 


Twelve loads of hard winter squash were shipped from the West coast to Japan, and surveys on 
arrival showed severe condition problems, but did not disclose arrival temperatures. Buyer 
submitted no evidence of transit temperatures, and record disclosed that shipments were in open 
containers in the winter. Seller raised issue of possible chilling in transit, and submitted evidence 
that such squash was subject to chilling injury, and subsequent decay, if exposed to temperatures 
below 50°F. Although there was no positive evidence of abnormal transit conditions it was 
found that where buyer accepted in f.o.b. sale it had the burden of proving transit conditions to 
have been normal, and that buyer had failed to meet such burden. Complainant’s testimony that 
the terms of sale were f.o.b.a.f. was unable to overcome presence of "FOB" on complainant’s 
invoices. It was stated that the use of f.0.b.a.f. must be very clearly established, due to the 
harshness of the terms, and the rarity of its use in the trade. 


George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 

Joseph Choate, Jr., Los Angeles, CA, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $42,614.10 in connection with transactions in foreign commerce 
involving the shipment of twelve containers of Kabocha squash. 

Copies of the-report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 
Respondent’s answer included a counterclaim in the amount of $25,721.41 
arising out of the same transactions as those which formed the basis of the 
complaint. Complainant filed a reply to the counterclaim denying any liability 
thereunder. 

The amount claimed in the formal complaint exceeds $15,000.00, and the 
parties requested an oral hearing. Pursuant to this request a hearing was held 
in Sacramento, California on April 6, 1993. Two witnesses testified on behalf 
of complainant, and one witness testified on behalf of respondent. Briefs and 
claims for fees and expenses were filed by both parties on June 7, 1993. 
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Findings of Fact 


1. Complainant, Rose Valley Group, Inc., is a corporation whose address 
is P. O. Box 1285, Woodland, California. At the time of the transactions 
involved herein, complainant was licensed under the Act. 

2. Respondent, Misty Shores Trading, Inc., is a corporation whose address 
is 1910 Grande Circle, Suite #113, Fairfield, California. At the time of the 
transactions involved herein, respondent was not licensed under the Act, but 
was operating subject to license. 

3. On or about November 6, 1989, complainant entered into a contract 
with respondent calling for the sale by complainant to respondent of 12 6’x 40’ 
container loads of Kabocha squash at $.18 per pound, less 3 percent for 
shrinkage, on an f.o.b. basis, for shipment to Japan. The squash was to be 
placed in approximately 432 bins, and to consist of large, medium and small 
sizes. The squash was approximately three weeks old at time of shipment, and 
had been repacked by complainant. 

4. On or about November 14, through 16, 1989, 6 container loads of 
squash were shipped from complainant’s packing facility in Woodland, 
California, to dockside in Oakland, California, for shipment to Japan aboard 
the vessel Alligator Victory. The total net weight of all the squash in the six 
containers was 236,745 pounds, and the squash had an f.o.b. price of 
$41,335.67. The C&F value of the six containers as between respondent’s 
customer and the Japanese receiver was $61,560.00. The containers were 
laden on board the Alligator Victory on November 21, 1989, and shipped to 
Japan. 

5. On or about December 4, 1989, the Alligator Victory arrived at Kobe, 
Japan and was discharged. The squash was devaned and warehoused on 
December 6, 1989. On December 7, 1989, Cornes & Co., Ltd., a survey 
company licensed by the Japanese Government, surveyed the squash, and on 
December 25, 1989, issued the following report in relevant part: 


Information 
According to information obtained from the parties concerned, the 
Plant Protection Authorities inspected the consignment on 5 December, 


1989, and found it heavily decayed. The Authorities, therefore, ordered 
that the whole consignment be sorted. 


Inspection 
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After the cargo was fumigated, we attended at the aforementioned 
premises to find all the consignment deteriorated/decayed to various 
extents as shown in the attached photographs. All [illegible} 


Deteriorated 

Container No. (70% Loss) To be abandoned 
TRIU 4292841 10,080 Kgs. 7,920 Kgs. 
MOLU 2066674 S770" * 9730 * 
MOLU _ 2002100 7,110 " 10,890 " 
GSTU 8130198 6,330 " 11,670 " 
ITLU 5437858 5,810 " 12,190 " 
GSTU = 8040203 4.160 " 13,850 " 

42,260 Kgs. 65,750 Kgs. 


From the above, an overall allowance for the whole shipment of 
squash is calculated to be 88.25% 


The undersigned considers that the damage is attributable to the 
inherent nature of the cargo and was sustained during transit. 


6. On or about November 20, through 22, 1989, 6 container loads of 
squash were shipped from complainant’s packing facility in Woodland, 
California, to dockside in Oakland, California, for shipment to Japan aboard 
the vessel Alligator Hope. The total net weight of all the squash in the six 
containers was 237,175 pounds, and the squash had an f.o.b. price of 
$41,410.75. The C&F value of the six containers as between respondent's 
customer and the Japanese receiver was $61,560.00. The containers were 
laden on board the Alligator Hope on November 28, 1989, and shipped to 
Japan. . 

7. On or about December 12, 1989, the Alligator Hope arrived at Kobe, 
Japan and was discharged. The squash was devaned and warehoused on 
December 13, 1989. On December 15, 1989, Cornes & Co., Ltd., a survey 
company licensed by the Japanese Government, surveyed the squash, and on 
December 25, 1989, issued the following report in relevant part: 


Inspection 


After the cargo was fumigated, we attended at the aforementioned 
premises to find all the consignment deteriorated/decayed to various 
extents as shown in the attached photographs. All the consignment was 
sorted with the following results: 
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Deteriorated 

Container No. Sound (70% Loss) To be abandoned 
CTLU4046740 3,200 Kgs. 12,800 Kgs. 2,000 Kgs. 
ICSU 1453241 3,040 12,160 " 2,800 " 
ITLU 5360798 2,070 8,280 " Tao” 
ICSU 1588170 1,970 7,880 " 8,150 " 
ITLU 5449946 6,808 " 9,490 " 
ITLU 5381996 6,990 " 12,010 " 

11,982 Kgs. 53,918 Kgs. 42,100 Kgs. 


From the above, an overall allowance for the whole shipment of 
squash is calculated to be 74% 


The undersigned considers that the damage is attributable to 
inherent nature of the cargo and was sustained during transit. 


8. The formal complaint was filed on May 3, 1990, which was within nine 
months after the causes of action herein accrued. 


Conclusions 


The first shipment of 6 container loads of squash was paid for in full (in 
the amount of $41,410.77) by respondent prior to respondent learning of the 
poor arrival in Japan. The total agreed purchase price of the second shipment 
of six container loads, in the total amount of $42,614.10, remains unpaid, and 
is the amount of reparation sought by complainant herein. Respondent 
maintains that the condition of both shipments on arrival shows a breach of 
contract on the part of complainant, and that it was damaged to such an 
extent that it not only need not pay the purchase price of the second 
shipment, but is also entitled to the return of $25,721.41 of the amount already 
paid to complainant. Respondent has filed a counterclaim for this amount. 

Complainant first alleges that the 12 containers of squash were sold on an 
f.o.b. acceptance final basis, and that consequently the warranty of suitable 
shipping condition' normally applicable in f.o.b. sales is inapplicable. 
However, none of the documentation relative to the transactions used the 
term f.o.b. acceptance final, or any approximation thereof. In fact the invoices 
issued by complainant clearly stated that the sales were simply f.o.b. When 
complainant’s Bill Russo, the salesman who negotiated the sales in question, 


‘See discussion at pages 7-8, infra. 
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testified at the hearing, he attempted to blame complainant’s computer for 
this. His testimony on this point was, however, less than forceful: 





On the computer -- I mean, the way they generate invoices and like I 
said, even after this fact here, I don’t know if the computer can put 
anything other than FOB in that. There isn’t that -- you know, there 
isn’t a multitude of sales terms. 





The block in which the term "FOB" appears on the invoices has ample room 
for the insertion of "FOB AF." If complainant’s computer software was so 
inflexible as to be incapable of placing "FOB AF" in place of "FOB," there was 
certainly nothing to prevent Mr. Russo from placing the letters "AF" in the 
appropriate spot by means of old-fashioned pen and ink. In addition, Mr. 
Russo seemed unwilling to state without equivocation that the parties ever 
spoke of f.o.b.a.f. terms. Twice when asked about this Mr. Russo hedged: 





Q. And were there any other terms to that particular sale? 
A. The -- there were secondary terms, that the sale was in the 
context of a FOB acceptance final.’ 


Q. Isn’t it a fact, Mr. Russo, that the term FOB acceptance final 
was never mentioned to Jeanette Fowler? 

A. The entire negotiation was conducted under the context of an 
FOB final acceptance (sic.).’ 












Jeanette Fowler, who negotiated the contract on behalf of respondent, testified 
that f.0.b.a.f. was not used, and that a straight f.0.b. sale was intended by the 
parties. It has been held that the fact of the use of the term f.o.b. acceptance 
final, if disputed, must be very clearly established, due to "the harshness of the 


conditions imposed. . ., as well as. . .the rarity of its use in the trade. . . .” 
We find that the terms of sale were as stated on complainant’s invoices, 
namely f.o.b. 


Transcript of Hearing, p. 8, lines 15-18. 
*"Id., at p. 26, line 23 to p. 27, line 2. 


“Morgan Products Corporation v. United Produce Co., Inc. and/or Raymond Norton Schefman. 
25 Agric. Dec. 1484 (1966). 
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Complainant also asserted that the final price agreed upon by the parties 
was reduced from the amount originally requested, and that the reduction was 
granted in lieu of any type of guarantee. Respondent disputed this contention, 
and we find that complainant has failed to prove the contention by a 
preponderance of the evidence. We also find unconvincing complainant’s 
contention that the contracted 3 percent allowance for shrinkage was intended 
to cover all decay that might appear in the squash. 

The Regulations,° in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition . . ., and that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment is 
billed." Suitable shipping condition is defined,° in relevant part, as meaning, 
"that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties."’ 

The warranty of suitable shipping condition is made applicable only when 
transportation services and conditions are normal.* It is well established that 
where the question of abnormality of transportation service is raised, either 


by a party or on the face of the record, a buyer who has accepted a 
commodity has the burden of proving that transportation service and 
conditions were normal.’ Respondent has attempted to recast this rule by 
quoting dicta to the effect that "it has long been our policy to assume that 


7 CFR. § 46.43 (i). 
°7 CER. § 46.43(j). 


"See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980) for a 
discussion of the operation of the rule. 


*Freshpict v. M.J. Navilio, 32 Agric. Dec. 1600 (1973); Wade Hatcher v. Bell Tomato Co., 29 
Agric. Dec. 1057 (1970); and Berman, Propper & Co. v. Luft Produce Co., 9 Agric. Dec. 863 
(1950). 


*See Mecca Farms, Inc. v. Bianchi Pre-Pack, Inc., 50 Agric. Dec. 1929 (1991); O.P. Murphy Co., 
Inc. a/t/a Murphy & Sons v. Kelvin S. Ng d/b/a Ken Yip Co., 41 Agric. Dec. 772 (1982); Admiral 
Packing Company v. Sam Viviano & Sons, 40 Agric. Dec. 1993 (1981); and Dave Walsh v. Rozak’s, 
39 Agric. Dec. 281 (1980). 
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transit conditions were normal in the absence of evidence to the contrary."” 
However, the quotation is from a case where a federal inspection showed low 
temperatures, and where the opposing party did not object to the buyer’s 
failure to submit tapes from the temperature recorder. Additionally, the cases 
cited for the above quotation do not support the dicta. In the R. C. Walter & 
Sons case,"' although we stated that "[iJn the absence of any evidence to the 
contrary it is assumed that the transportation service and conditions were 
normal,” there was positive evidence, in the form of low temperatures shown 
by an arrival inspection, that transportation service was normal. In the James 
Macchiaroli Fruit Co. case,'* we made a similar statement, but the point was 
not really in issue because an arrival inspection showed that the commodity 
made good delivery. The correct statement of the rule is as follows: 


In the absence of the issue of abnormality of transportation service and 
conditions being raised, either by evidence on the face of the record, 


or _by a party, such transportation is assumed to be normal.” 
(underlining supplied) 


In the present case, complainant forcefully raised the issue of transit 
conditions. 

The record herein confronts us with surveys on arrival which do not 
disclose any temperatures, and also the absence of any temperature tapes 
showing temperatures maintained in the containers during transit. In addition, 
although in our experience ships transporting perishables use devices to give 
a continuous record of below deck temperatures, no evidence was submitted 
showing such temperatures herein. Respondent maintained that the 
containers were all stowed below deck, but the ocean bills of lading state that 
the containers could be stowed either on deck or below. Complainant 
vigorously asserted that the condition of the squash at destination could have 
been caused by breakdown following chilling injury. Complainant cited 


"Louis Caric & Sons v. Ben Gatz Co., 38 Agric. Dec. 1486 at 1501 (1979), citing R. C. Walter 
& Sons v. Gatz, 31 Agric. Dec. 655 (1972), and James Macchiaroli Fruit Co. v. Thomas Caito Sons, 
21 Agric. Dec. 525 (1962). 


"R. C. Walter & Sons v. Gatz, 31 Agric. Dec. 655 (1972). 
"James Macchiaroli Fruit Co. v. Thomas Caito Sons, 21 Agric. Dec. 525 (1962). 


"*Dave Walsh v. Rozak’s, 39 Agric. Dec. 281 (1980). See also Veg-A-Mix v. Wholesale Produce 
Supply, 37 Agric. Dec. 1296 (1978); and Truit Harisell v. Angel Produce Co., 29 Agric. Dec. 153 
(1970). 
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publications of this Department which state that hard winter squash (of which 
Kabocha is a variety) should not be stored below 50° F. and that decay results 
when such squash is stored between 50° and 32° F.° The Commercial 
Storage of Fruits, Vegetables, and Florist and Nursery Stocks,’ recommends 
storage at 50 to 55° F. for squash, states that it is subject to chilling injury at 
low temperatures, and that "Alternaria rot develops on chilled squashes after 
their removal from storage." Protecting Perishable Foods During Transport by 
Truck,’® states as to winter squash that "they are subject to chilling injury and 
should not be kept or shipped at temperatures below 50°F (10°C) for any 
length of time." In addition, complainant points out that respondent’s Jeanette 
Fowler admitted at the hearing that one door of the containers was off at all 
times for ventilation purposes,'? and questions whether transport of the 
squash from the West coast to Japan during the winter might not have 
subjected the squash to chilling temperatures. 

As stated above respondent accepted the produce, and therefore had the 
burden of proving that transportation services and conditions were normal. 
We find that in view of the substantial questions raised by complainant as to 
possible chilling injury, and in view of respondent’s failure to offer any 
evidence of the temperatures at which the squash was carried, respondent has 
failed to meet its burden of proving that transit conditions were normal. 
Respondent has failed to show a breach of contract by complainant relative 
to the squash, and is therefore liable to complainant for the balance of the 
purchase price thereof, or $42,614.10. 

Section S(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 


“See Export Handbook for U.S. Agricultural Products, Agriculture Handbook No. 593, 
Office of Transportation, United States Department of Agriculture, p. 150, (revised ed. March, 


1985), and Tropical Products Transport Handbook, Agricultural Handbook Number 668, Office 
of Transportation, United States Department of Agriculture, p. 109, (revised ed. Sept. 1989). 


‘Agriculture Handbook No. 66, Agricultural Research Service, United States Department 
of Agriculture, p. 68 (Revised ed. 1986). This publication also points out that "[a] 10- to 20-day 
curing period at 24° to 27°C before storage is sometimes recommended for pumpkins and winter 
squashes." This comports with the three week period between harvest and shipment which 
applied to the subject squash. 


‘*Agricultural Handbook Number 669, Office of Transportation, United States Department 
of Agriculture, p.59 (1987). 


"Ms. Fowler asserted that this was standard practice for the shipment of Kabocha squash. 
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sustained in consequence of such violations." Such damages include 
interest.’ Since the Secretary is charged with the ty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.’ We have determined that a reasonable 
rate is 10 percent per annum. 

Section 7(a) of the Act” provides in relevant part that "the Secretary shall 
order any commission merchant, dealer, or broker who is the losing party to 
pay the prevailing party, as reparation, reasonable fees and expenses incurred 
in connection with any [oral] hearing." In accordance with the applicable 
provisions of the Rules of Practice” complainant filed a timely request for 
the award of fees and expenses in the total amount of $4,568.60. We find 
such fees and expenses to be reasonable and to have been incurred in 
connection with the oral hearing. Accordingly an additional award for such 
amount should be made in complainant’s favor. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $42,614.10, with interest thereon, at the rate of 
10% per annum from January 1, 1990, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses incurred in 
connection with the oral hearing, $4,568.60, with interest thereon, at the rate 
of 10% per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 


'*L & N Railroad Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 


"See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 

7 U.S.C. § 499g(a). 


"7 CFR. 47.19(d). 
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VALLEY PRIDE SALES, INC. v. DAIRY RICH ICE CREAM CO., INC., 
and/or CONTINENTAL FOOD SALES, INC. 

PACA Docket No. R-92-336. 

Decision and Order issued May 2, 1994, 


Damages - seller’s, based upon difference between contract price and resale price. 
Damages - seller’s, based upon difference between contract price and market price. 


Where buyer repudiated contract and refused to take delivery of frozen strawberries, seller could 
not recover difference between contract price and proceeds of a resale made seven and one-half 
months after the breach because such resale was not commercially reasonable as to time under 
UCC § 2-706: Seller was relegated to recovery of damages under UCC § 2-708 based upon 
difference between contract price and market price, but seller failed to submit evidence as to 
market price, and the data available to the Department showed that there was no difference 
between the two prices at the time for tender. The complaint was dismissed. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Todd A. Etzler, Merrillville, IN, for Respondent. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $12,165.45 in connection with a transaction in interstate commerce 
involving a lot of frozen strawberries. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondents which filed answers thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant did not file an opening statement, respondent Dairy Rich Ice 
Cream Co., Inc. filed an answering statement, and complainant filed a 
statement in reply. Respondent Dairy Rich Ice Cream Co., Inc. filed a brief. 


Findings of Fact 


1. Complainant, Valley Pride Sales, Inc., is a corporation whose address 
is 1327-G McLean Road, Mount Vernon, Washington. 
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2. Respondent, airy Rich Ice Cream Co., Inc. (hereafter referred to as 
Dairy), is a corporat:.n whose address is 6510 Broaaway, Merrillville, Ir 1a. 
At the time of the transaction involved herein, this respondent was lic... 2d 
under the Act. 

3. Respondent, Continental Food Sales, Inc. (hereafter referred tas 
Continental), is a corporation whose address is 811 First Avenue, Room 700, 
Seattle, Washington. At the time of the transaction involved herein, this 
respondent was licensed under the Act. 

4. On or about July 2, 1991, complainant, through respondent Continental 
acting as broker, sold to respondent Dairy one truckload of frozen 4+ 1 sliced 
strawberries, 1991 crop and pack, Grade A, in 1,400 30 pound pails at $.735 
per pound, or $30,870.00, f.o.b. Bellingham Cold Storage, Beliingham, 
Washington, for transfer on warehouse receipt by August 1, 1991. 

5. Respondent Continental agreed to take billing for the strawberries from 
complainant at $ 74 per pound, and agreed to charge respondent Dairy $.735 
per pound, thus iurfeiting $210.00 of its 3 percent ($932.40) brokerage fee. 
Broker’s memoranda of sale were issued by respondent Continental 
memorializing this agreement on July 2, 1991. At 12:16 p.m. P.S.T. on that 
day a copy of a memorandum stating the price to be $.74 per pound was faxed 
to complainant, and at 12:26 p.m. P.S.T. on that day a copy of a memorandum 

tating the price to be $.735 per pound was faxed to respondent Dairy. 

6. No response was made to the memorandum received by respondent 
Dairy until the middle of July, when such respondent indicated to Continental 
that product had been purchased elsewhere and that Dairy wished to be 
released from the contract. There ensued an exchange of several fax 
messages in which Continental ascertained that complainant wished to hold 
Dairy to the contract, and informed Dairy of this fact. These messages were 
as follows: 


Respondeni ontinental to Respondent Dairy - July 17, 1991, 10:52 
rat. 


I DON’T SEEM TO HAVE ANOTHER ORDER ON THE 
STRAWBERRIES AND THE PACKER WANTS TO KEEP THE SALE 
AS IS. CAN YOU NOT TURN BACK THE OTHER LOAD YOU 
BOUGHT? PLEASE ADVISE. 


Respondent Continental to Respondent Dairy - July 18, 1991, 15:21 P.S.T.: 


THE PACKER OF YOUR 4+1 SLICED TOTEMS SAYS A "DEAL IS 
A DEAL" AND DOESN’T WANT TO TAKE THE T/L BACK. CAN 


fol 
to 


Mi 


of 
file 


th 


VALLEY PRIDE SALES, INC. v. DAIRY RICH ICE CREAM CO., INC. 881 
53 Agric. Dec. 879 


YOU GET THE MONEY BACK FROM YOUR OTHER PURCHASE. 
PLEASE ADVISE. 


Respondent Dairy to Respondent Continental - July 19, 1991: 


DO NOT TRANSFER - 1400 - 4+1 SL. TOTEM STRAWBERRIES TO 
US ON AUGUST 1, 1991. WE DO NOT NEED THIS PRODUCT AT 
THIS TIME. 


Respondent Dairy to Complainant - July 25, 1991, 12:42 p.m. P.S.T.: 


DAIRY RICH INFORMS US THEY DO NOT WANT THE LOAD OF 
STRAWBERRIES. PLEASE ADVISE IF YOU WANT ME TO FORCE 
THEM TO TAKE IT. THANK YOU. 


Complainant to Respondent Continental - July 25, 1991, 2:37 p.m. P.S.T.: 


Sorry to hear they’ve changed their mind but I turned down a Co Pack 
agreement to cover order. Please inform them its too late, and they are 
required to take the product. 


Respondent Continental to Respondent Dairy - July 25, 1991, 2:42 p.m. 
P.S.T., accompanied by a copy of the immediately preceding fax: 


ENCLOSED IS THE FAX FROM VALLEY PRIDE ON THE LOAD 
OF STRAWBERRIES YOU BOUGHT. 


7. Prices for 1991 pack northwest sliced frozen strawberries were as 
follows during 1991: January through March - $.72; April through May - $.72 
to $.75; June through July - $.75; August through December - $.72 to $.75. 
The prices dropped to $.65 for January through February, 1992; to $.63 for 
March; and to $.58 for April through May of 1992. 

8. An informal complaint was filed by respondent Continental, on behalf 
of complainant, against respondent Dairy on November 8, 1991. Complainant 
filed an informal complaint against both respondents on April 8, 1992. 


Conclusions 
Complainant brings this action against respondent Dairy for failure to take 


delivery of 1,400 30 pound pails of frozen strawberries, and seeks to recover 
the difference between the resale price which it received for the strawberries 
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and the original contract price. In the alternative that we find that there was 
no sale effectuated between complainant and respondent Dairy, complainant 
wishes to recover from respondent Continental for failure to properly perform 
its duties as a broker. 

All negotiations were carried on through Larry Whipple acting for 
respondent Continental - the broker, with the broker taking title to the berries 
and agreeing to collect from respondent Dairy, and remit to complainant. 
Respondent Dairy was represented in all negotiations by its president Paul 
Znika. Complainant did not file anything following the complaint, except for 
a brief, one-page affidavit (its statement in reply) which specifically stated that 
no comments were offered as to the submissions of respondent Dairy. 
Respondent Dairy filed a sworn answer to the complaint, an answering 
statement, which consisted of a very detailed affidavit by Paul Znika, with 
many exhibits attached, and a brief. Respondent Continental filed only an 
unsworn answer, signed by Larry Whipple, which reiterated statements made 
earlier in letters which were included as a part of the Department’s report of 
investigation. These letters’ affirm, among other things, that a sale was made 
on July 2, 1991, that the memorandum of sale amounts to a binding contract 
because it states on its face that it constitutes a binding contract unless a 
written objection is received within five days, and that it was not until 17 days 
following the July 2, memorandum that respondent Dairy indicated in writing 
that it had purchased product elsewhere. 

Respondent Dairy, although it admits receiving the July 2, memorandum 
of sale, asserts that there was no underlying contract, and that it replied to the 
memorandum on the same day with a telephonic rejection of the strawberries. 
Dairy asserts, correctly we believe, that a memorandum such as the one sent 
by Continental is not a contract, but merely evidence of a contract. Moreover, 
if the memorandum is viewed as an offer, it is well settled that an offeror 
cannot dictate fhat the silence of the offeree will act as an acceptance when 
the offeree does not intend it to do so.” 

At first blush it appears that the evidence of record weighs decidedly in 
favor of Dairy’s version of the facts. However, a more careful review of the 
evidence decidedly reverses this view. Respondent Dairy’s Paul Znika states 
that on June 14, 1991, following conversations two days earlier with Valarie 
Tankersly, Dairy ordered 1,400 pails of 30 pound 4+ 1 Northwest Totem sliced 
strawberries at $.72 per pound from Tankersly Farms by fax to Tankersly. A 


"Unsworn letters, included as exhibits to the Department’s report of investigation, are 
considered to be in evidence under the Rules of Practice, but are not accorded the same weight 
as sworn statements, other considerations being equal. 


A. Corbin, Corbin on Contracts, § 73, p.119 (one vol. ed. 1952). 
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copy of the purchase order is attached to Dairy’s answering statement. Znika 
states that Tankersly Farms was unable to fill the order due to crop shortage 
resulting from poor rain conditions, and that Valarie Tankersly contacted 
Larry Whipple of Continental and requested that he contact Znika regarding 
the possible purchase of strawberries for Dairy. Znika states that 
conversations between himself and Whipple ensued, that Whipple quoted $.73 
per pound, but that he insisted on $.72 per pound. Whipple then allegedly 
agreed to contact Znika again, on Friday, June 21, regarding a possible 
purchase of strawberries. Znika states that no contact was forthcoming, and 
that on July 2, he ordered strawberries from Imperial Frozen Foods Co., Inc. 
of Great Neck, New York. 

Znika attached many exhibits to the answering statement, three of which 
were referenced as pertaining to the Imperial transaction. These three 
documents consisted of the following: 1) A non-negotiable warehouse receipt 
from Henningsen Cold Storage, Beaverton, Oregon showing 700 30 pound 
pails of strawberries received on July 29, 1991, for Dairy’s account, from an 
undisclosed source. No other dates appear on the document. 2) A 
"TRANSFER FORM" dated July 29, 1991, under the letter head of Imperial, 
showing the transfer of the 700 pails of strawberries to Dairy’s account at 
Henningsen. No other dates appear on this document. 3) An invoice dated 
July 29, 1991, from Imperial for the 700 pails of strawberries at $.72 per 
pound. Except for stating that storage for the lot expires on July 31, 1991, this 
document also shows no other date. 

Near the beginning of the answering statement Znika states that "all times 
herein will be stated as Central Standard Time unless otherwise indicated." 
Znika affirms that on July 2, 1991, at 12:26 p.m. Pacific Standard Time 
(impliedly after Znika had confirmed the Imperial order): 


Whipple faxed a Sales Memorandum to Affiant confirming a sale of 
fourteen hundred (1400) pails of strawberries to Dairy Rich at Seventy- 
Three and One-Half Cents ($0.735) per pound. (A copy of such Sales 
Memorandum is attached as Exhibit "D.") 


An examination of the sales memorandum shows that the fax imprint at the 
top reads "JUL 02 91 12:26 CONTINENTAL FOODS (206) 682-5986." This 
is in perfect accord with Znika’s allegation, since the imprint was obviously 
generated by Continental’s fax machine, and Continental, located in Seattle, 
Washington, would have been on Pacific time. Znika next alleges that: 


At 1:54 p.m. on July 2, 1991, Affiant contacted Whipple by 
telephone (see Dairy Rich phone log) and told Whipple that Dairy 
Rich did not order the Disputed Berries; that Dairy Rich had ordered 
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Replacement Berries from Imperial; and demanded that Whipple 
cancel any order that Whipple had made for the Disputed Berries. 
Affiant further explained to Whipple that Dairy Rich did not place an 
order for strawberries to Whipple and that Whipple was at no time 
authorized to make offers to suppliers or accept offers from suppliers 
at any time on behalf of Dairy Rich... . 


The Dairy Rich phone bill is indeed attached to the statement, and shows only 
one call to Continental on July 2, 1991. The pertinent line reads as follows: 
"17. JUL 02 1:54PM TO SEATTLE WA 206-682-0450 D 1.2 .29." 
We have Znika’s word for the fact that the time - 1:54PM - referred to on the 
phone bill and in the affidavit, is Central Standard Time. Moreover, this fits 
with the location of Dairy in Merrillville, Indiana, in the northwest corner of 
that state which is in the Central time zone. The Pacific time zone is two 
hours earlier than the Central time zone, and 1:54 p.m. Central Standard 
Time is 11:54 a.m. Pacific Standard Time. This, of course, means that Znika’s 
phone call, in which he allegedly rejected the faxed July 2, memorandum of 
sale, was made 30 minutes before the memorandum of sale was sent. 

We earlier called attention to Dairy’s order of strawberries on June 14, 
1991, at $.72 per pound from Tankersly Farms, and to the fact that "[a] copy 
of the purchase order was attached to Dairy’s answering statement." 
However, we did not disclose the handwritten notation that appears in the 
lower left margin of Dairy’s purchase order. That note states: "ORDER NOT 
FILLED. WE HAD TO BUY A .735 lb VALARIE SAID SHE WOULD 
GIVE DEAL BELOW MARKET NEXT YEAR." The purchase which 
respondent Dairy allegedly made on July 2, 1991, from Imperial was for $.72 
per pound. When we seek for a purchase at $.735 per pound to match the 
one referred to in the margin of Dairy’s purchase order to Tankersly Farms 
we can discover only one other purchase in the record at this price - namely 
the purchase memorialized in the July 2, 1991, memorandum of sale sent by 
Continental.. We conclude that respondent Dairy agreed to purchase the 
strawberries as recorded in that memorandum, and that this contract was 
entered into by Dairy prior to the sending of the memorandum. 

We turn now to damages flowing from respondent Dairy’s failure to take 
delivery on the contract. Complainant seeks to recover $12,165.45 based on 
its resale of the frozen strawberries to Heikes Produce Inc., of Cornelius, 
Oregon, at $.4896 per pound, on March 23, 1992, over seven and one-half 
months after the sale to Dairy. The Uniform Commercial Code, section 2- 
706, provides, in relevant part, that: 


(1) Under the conditions stated in Section 2-703 on seller’s 
remedies, the seller may resell the goods concerned or the undelivered 
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balance thereof. Where the resale is made in a commercially 
reasonable manner the seller may recover the difference between the 
resale price and the contract price together with any incidental 
damages allowed under the provisions of this Article (Section 2-710), 
but less expenses saved in consequence of the buyer’s breach. 

(2) Except as otherwise provided in subsection (3) or unless 
otherwise agreed resale may be at public or private sale including sale 
by way of one or more contracts to sell or of identification to an 
existing contract of the seller. Sale may be as a unit or in parcels and 
at any time and place and on any terms but every aspect of the sale 
including the method, manner, time, place and terms must be 
commercially reasonable. . . . 


While there is no doubt that the conditions stated in section 2-703 existed in 
this case, for this section of the code to apply it is also necessary that 
complainant show that its resale was made in “a commercially reasonable 
manner.” Section 2 of the Official Comments states in part: 


In order to recover the damages prescribed in subsection (1) the 
seller must act “in good faith and in a commercially reasonable 
manner" in making the resale. This standard is intended to be more 
comprehensive than that of "reasonable care and judgment" established 
by the prior uniform statutory provision. Failure to act properly under 
this section deprives the seller of the measure of damages here 
provided and relegates him to that provided in Section 2-708. 


The Official Comments, section 5, give some insight into the meaning of 
“commercially reasonable" as applied to the time period for resale: 


Subsection (2) merely clarifies the common law rule that the time 
for resale is a reasonable time after the buyer’s breach, by using the 
language "commercially reasonable." What is such a reasonable time 
depends upon the nature of the goods, the condition of the market and 
the other circumstances of the case; its length cannot be measured by 
any legal yardstick or divided into degrees. 


In Bache & Co., Inc. v. International Controls Corp.,’ a case dealing with the 


timeliness of the resale of securities, the court stated that "commercially 
reasonable’ requires that the resale occur as soon as practicable following 


> 339 F. Supp. 341 (S.D.N.Y. 1972). 
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notice of the buyer’s refusal to accept tender of the securities.". The court 
further stated; 





The objective of § 2-706(2) in encouraging the seller to obtain the 
best possible price by selling within a reasonable time after the breach 
without undue risk or expense is in accord with the basic principles of 
the law of damages that a plaintiff must minimize his losses. See, e.g. 
11 Williston on Cortracts, § 1353 (3d ed. 1968); Oleck, Damages to 
Person and Property, §§ 101, 105 (1961); McCormack on Damages, §§ 
33, 127 (1935); Restatement of Contracts § 336 (1932). 

There also have been a number of court decisions with respect to 
the reasonableness of the time period between the date of breach and 
the date of resale. Generally the courts have required the seller to 
resell the goods as near to the time of breach as reasonably possible 
when there is a ready market and a fluctuating price for the goods, 
particularly in cases of a declining market. [citing cases.] 





Complainant furnished us with no justification for its waiting over seven and 
one-half months to resell the strawberries, and respondent Dairy has objected 
to the timeliness of the sale. We conclude that complainant has failed to 
show that its resale of the strawberries was commercially reasonable as to 
time. 

As stated in comment 2, failure to act in a commercially reasonable 
manner “deprives the seller of the measure of damages here provided and 
relegates him to that provided in Section 2-708." Section 2-708 provides in 
relevant part: 





(1) Subject to subsection (2) and to the provisions of the Article 
with respect to place of market price (Section 2-723), the measure of 
.damages for non-acceptance or repudiation by the buyer is the 
difference between the market price at the time and place for tender 
and the unpaid contract price together with any incidental damages 
provided in this Article (Section 2-710), but less expenses saved in 
consequence of the buyer’s breach. 





Complainant did not provide this tribunal with evidence of market prices at 
the time for tender (August 1, 1991), but, in keeping with longstanding 
practice we have endeavored to ascertain such prices in order to assess 
damages if possible.‘ The Food Institute publishes price trends of frozen 


* James Macchiaroli Fruit Co. v. Ben Gatz Co., 38 Agric. Dec. 1477 at 1484 (1979). 
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strawberries,’ and we take official notice of such publication. Strawberries 
from the northwest in 30 pound containers are shown as selling for $.72 to 
$.75 cents per pound for the month of August, 1991. Since contract price was 
$.735 per pound, there is no difference between market price and contract 
price, and no way in which we can assess damages against respondent Dairy.’ 
The complaint as against this respondent should be dismissed. 

Complainant seeks to claim against respondent Continental in the 
alternative that Dairy is not found liable. However, the only basis on which 
complainant would have a cause of action against Continental would be if such 
respondent had failed, through failure to communicate an offer or acceptance, 
to effectuate a contract between the parties. Since we have found that a 
contract was concluded between complainant and Dairy, there is no basis for 
recovery against Continental, and the complaint against Continental should 
also be dismissed. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


ANTHONY F. MARTORI, ARTHUR J. MARTORI, EDWARD J. MARTORI, 
and STEPHEN A. MARTORI, d/b/a MARTORI BROS. DISTRIBUTORS 
v. OLYMPIC WHOLESALE PRODUCE & FOODS, INC. 

PACA Docket No. R-94-37. 

Decision and Order issued May 2, 1994. 


Timely inspections showing 37% quality defects in broccoli in the form of hollow stem, with a 
range of 7 to 79%, held to show breach of warranty of merchantability (U.C.C. § 2-314). 


Janet Heins, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Respondent, Pro se. 


* Food Markets in Review, Frozen Fruits and Juice Concentrates, Vol.2, p. 100 (The 
American Institute of Food Distributors, Inc., Fair Lawn, N.J., 1993). 


® See James Macchiaroli Fruit Co. v. Ben Gatz Co. 38 Agric. Dec. 1477, at 1484-86 (1979), and 
Alex Relias v. Frank Kenworthy Co., 16 Agric. Dec. 590 (1957). 


7 An award of lost profit under 2-708(2) cannot be made because complainant offered no 
evidence as to what such profit would have been. 
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Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq., hereinafter 
"PACA"). A timely informal complaint was filed on April 14, 1993. A formal 
complaint was filed on July 9, 1993. The complainants seek to recover 
$2,539.50 in a reparation award against the respondent in connection with one 
(1) trucklot of broccoli in interstate commerce on or about January 8, 1993. 

A copy of the formal complaint was served upon the respondent. 
Respondent filed an answer on October 29, 1993, denying liability for the 
claim. 

Because the amount claimed in the formal complaint does not exceed 
$15,000.00, the shortened method of procedure provided for in section 47.20 
of the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this 
procedure, the verified pleadings of the parties are considered part of the 
evidence in the case, as is the Department’s Report of Investigation. In 
addition, the parties were given the opportunity to file evidence in the form 
of verified statements and briefs. Complainants filed an opening statement, 
and a brief. Respondent filed neither a statement nor a brief. 


Findings of Fact 


1. Complainants, Anthony F. Martori, Arthur J. Martori, Edward J. 
Martori, and Stephen A. Martori (hereinafter “complainants"), are individuals 
doing business as Martori Bros. Distributors whose business address is 15029 
North 74th Street, Scottsdale, Arizona 85260. At the time of the transaction 
involved herein, the complainants were licensed under the PACA. 

_ 2. Respondent, Olympic Wholesale Produce & Foods, Inc. (hereinafter 
“respondent"), is a corporation organized and existing under the laws of the 
State of Illinois whose business address is 31 South Water Market, Chicago, 
Illinois 60608. At the time of the transaction involved herein, the respondent 
was licensed under the PACA. 

3. On or about January 8, 1993, complainants sold and shipped to 
respondent, in interstate commerce, one (1) trucklot of broccoli. This load 
consisted of 480 cartons of size 14 broccoli at a price of $9.00 per carton, plus 
cooling and top ice, for a total f.o.b. no-grade invoice price of $5,048.00. 

4. The broker in this transaction was Misty Mountain Trading Company, 
whose business address is P. O. Box 3001, Tubac, Arizona 85646. 

5. Upon arrival of the broccoli, respondent called for a federal inspection. 
The inspection, conducted on January 12, 1993, revealed that an average of 
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37% of the broccoli had quality defects in the form of hollow stem, with the 
range going as high as 79%. 

6. Respondent notified the broker of the results of the inspection. The 
broker then notified the complainants. 

7. Respondent has remitted a total of $2,508.50 to complainants. 

8. An informal complaint was filed on April 14, 1993, which was within 
nine months of when the cause of action arose. 

9. A formal complaint was filed on July 9, 1993. 


Conclusions 


Typically, the proponent of a claim bears the burden of proving its veracity 
by a preponderance of the evidence. Sun World Int’l, Inc. v. J. Nichols 
Produce Co., Inc., 46 Agric. Dec. 893 (1987). The complainants, in their 
sworn complaint, assert that the original invoice price was $5,048.00. The 
complainants present additional evidence to support this claim by including an 
invoice reflecting the price and terms, and a bill of lading demonstrating that 
the respondent received the produce. Complainants have also presented 
evidence that respondent has made a payment of $2,508.50 on this invoice, 
leaving a balance of $2,539.50. 

In response, the respondent asserts that the broccoli was not merchantable 
when it arrived. Respondent states that it accepted the broccoli, but handled 
it for complainants’ account, remitting total proceeds of $2,508.50. 
Respondent has submitted a federal inspection showing quality defects in the 
form of hollow stem of 37% on this load, with a range of 7-79%. 

First, we note that respondent has not supported its allegation that the 
original contract was modified. Although respondent alleges that the it 
handled the broccoli for complainants’ account, there is no evidence that 
complainants agreed to that. Therefore, we find that respondent accepted the 
broccoli. 

The massive quality defects in the broccoli, as noted in the inspections, 
indicate that a breach of contract occurred. Even though the broccoli had no 
decay, the huge percentage of hollow stem defects indicate that the broccoli 
was not merchantable. See Teixeira Farms, Inc. v. Community-Suffolk, Inc., 
Agric. __ Dec. __ (1993), PACA Docket No. R-92-386. 

Section 2-314 of the Uniform Commercial Code covers the warranty of 
merchantability, and states in part: 


(1) . . . [A] warranty that the goods shall be merchantable is implied 
in a contract for their sale if the seller is a merchant with respect to 
goods of that kind. 
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(2) Goods to be merchantable must be at least such as 


(a) pass without objection in the trade under the contract description. 


See also Lookout Mountain Tomato & Banana Co., Inc..v. Consumer Produce 
Co., Inc. of Pittsburgh, 50 Agric. Dec. 960 (1991). In this case, broccoli with 
37% hollow stem can hardly pass without objection in the trade. Therefore, 
we find that complainants breached their contract with respondent. 

At common law, the warranty of merchantability was applicable only at the 
shipping point. North American Produce Distributors, Inc. v. Eddie Arakelian, 
41 Agric. Dec. 759 (1982). The defect at issue here, hollow stem, is a quality 
defect--a defect that existed at shipping point. Condition defects are those 
which are subject to change due to an inherent worsening of the defect, 
whereas quality defects are generally not subject to change. 10 Harl 
Agricultural Law § 72.10(4)(b) at note 82 (1983). Therefore, we may infer 
that the shipment failed to meet the warranty of merchantability at shipping 
point. 

Because complainants breached the contract, they are liable to respondent 
for any damages resulting from that breach. Under U.C.C. § 2-714(1), the 
respondent may recover as damages the loss resulting in the ordinary course 
of events from complainants’ breach as determined in any manner which is 
reasonable. We find the method of calculating damages found in U.C.C. § 2- 
714(2) to be reasonable. "The measure of damages for breach . . . is the 
difference at the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as warranted . 
..." Uniform Commercial Code § 2-714(2). 

To determine the value of the broccoli if it had been as warranted, we take 
notice of the Market News Service reports showing the range of market prices 
for the commodity. La Verne Co-Operative Citrus Ass’n v. Mendelson-Zeller 
Co., Inc., 46 Agric. Dec. 1673 (1987); Pacific Fruit & Produce Co. v. William 
C. Denny, Inc., 31 Agric. Dec. 1420 (1972). We then use the market price of 
the commodity as shown by the Market News Service reports as the market 
price. Pandol Bros., Inc. v. Prevor Marketing Int’l, Inc., 49 Agric. Dec. 1193, 
1203 (1990). This load of broccoli was inspected on the morning of 
January 12, 1993, so we use that day’s market quotations. On that date, 
cartons of size 14 broccoli were selling in Chicago for $13.00 to $14.50 per 
carton, mostly $14.00-14.50, for an average price of $14.25 per carton and a 
total market price of $6,840.00. 
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The amount of damages owed by complainants is measured by the market 
price less the gross proceeds of a prompt and proper resale, provided that the 
buyer makes an adequate accounting of the sale. La Verne Cooperative, 46 
Agric. Dec. 1673 (1987). Respondent has not submitted an adequate 
accounting for this load of broccoli. 

Absent a proper accounting, the value of the goods accepted may be 
shown by use of the percentage of condition defects disclosed by a prompt 
inspection. V. Barry Mathis, d/b/a Barry Mathis Farms v. Kenneth Rose Co., 
Inc., 46 Agric. Dec. 1562 (1987); Wolverine Fruit Co. v. George Villalobos, 
d/b/a Teksun Brand Int’l, 46 Agric. Dec. 729 (1987). 

Here the issue is not condition defects but quality defects. However, we 
find that using the percentage of quality defects disclosed in the investigation 
is a reasonable way to calculate damages when such a large percentage are 
indicated. Because the broccoli contained average quality defects of 37%, we 
subtract that amount from the market value of the broccoli in order to arrive 
at the value of the broccoli upon its arrival. This leaves us with a reasonable 
value of the broccoli as $4,309.20. 

The value of the goods if they had been as warranted ($6,840.00) less the 
value of the goods accepted ($4,309.20) equals the damages caused by 
complainants’ breach: $2,530.80 

Respondent is also permitted damages which are a consequence of or 
incidental to complainants’ breach under Uniform Commercial Code §§ 2- 
714(3) and 2-715(1). In this case, respondent may claim only inspection fees 
of $61.00. That brings the total damages to $2,591.80. 

Because respondent accepted the broccoli, it is liable for the contract price 
($5,048.00) less damages ($2,591.80), for a total of $2,456.20. However, 
respondent has already remitted to complainants the sum of $2,508.50 on this 
load. Respondent has not filed a counterclaim, so it is not entitled to a return 
of its overpayment. Therefore, we dismiss the complaint. 


Order 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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GROWERS MARKETING SERVICE, INC. v. J & J DISTRIBUTING 
COMPANY and/or ARIZONA PRODUCE DISTRIBUTORS, INC. 

PACA Docket No. R-93-051. 

Decision and Order issued May 23, 1994. 


Open Price Sale - buyer’s duty to seller. 


In an “open” sale the seller usually expects that the buyer and seller will agree on a price at some 
point following delivery, often following resale by the buyer. It is therefore implicit in such a 
contract that the buyer expects to be dealing with a particular receiver, namely the receiver 
disclosed to the seller at the time of sale. For a buyer in such a sale to convey the goods to a 
third party for resale without the permission of the seller is a breach of the contract between 
seller and buyer. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent J&J Distributing Co., Pro se. 

Respondent Arizona Produce Distributors, Inc., Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $8,011.60 in connection with a transaction in interstate commerce 
involving a truckload of watermelons. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondents which filed answers thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant did not file an opening statement, respondent J & J Distributing, 
Inc., filed an answering statement, and complainant filed a statement in reply. 
None of the parties filed a brief. 


Findings of Fact 


1. Complainant, Growers Marketing Service, Inc., is a corporation whose 
address is P. O. Box 2595, Lakeland, Florida. 
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2. Respondent, J & J Distributing Company, Inc., (hereafter J & J) is a 
corporation whose address is 2380 Wycliff St., St. Paul, Minnesota. At the 
time of the transaction involved herein, this respondent was licensed under the 
Act. 

3. Respondent, Arizona Produce Distributors, Inc., (hereafter Arizona) is 
a corporation whose address is P. O. Box 2272, Nogales, Arizona. At the time 
of the transaction involved herein, this respondent was licensed under the Act. 

4. On or about March 17, 1992, complainant sold to respondent J & J, 
one truckload of Grey watermelons consisting of 560 cartons, three 
watermelons to a carton (3’s), having a total weight for the truck load of 
40,235 pounds, on a price after sale basis, f.o.b. The destination for the load 
was J & J’s place of business in St. Paul, Minnesota. It was agreed that 
freight would not exceed $1,500.00. 

5. The sale was made through a broker, Peter Waitze of Bensalem, 
Pennsylvania. Peter Waitze, without informing complainant, associated 
respondent Arizona as broker, and respondcnt Arizona secured respondent 
J & J as the customer. 

6. The truck, supplied by respondent J & J, arrived at shipping point in 
Florida to pick up the melons two days late, on March 20, 1992. At that time, 
after the truck was loaded, the truck driver informed complainant that the 
truck was going to Boston. Complainant immediately contacted Waitze and 
informed him of what the trucker had said, and that complainant did not want 
the truck to go to Boston. Waitze immediately contacted James Rudolph of 
respondent Arizona, giving him the same message, and Rudolph immediately 
contacted Chris Hannigan of J & J. Chris Hannigan then contacted Western 
Pacific Produce of Santa Barbara, California, a brokerage firm through which 
respondent J & J had sold the produce on an open basis to firms in Boston. 
Western Pacific informed Chris Hannigan that the load was already 
committed to the Boston firms. Chris Hannigan then called respondent 
Arizona and informed Rudolph that the trucker was confused, and that the 
load was going to Maglio & Co. in Milwaukee, Wisconsin. When this 
message was conveyed to complainant the truck was released for shipment. 
A bill of lading, which originally showed the consignee as "J & J Dist. Co." 
and the destination as "St Paul Minn." was changed to show the consignee as 
"Maglio & Co" with a destination of "Mil Wis." 

7. The truck departed at 3:55 p.m. on March 20, 1992, and conveyed the 
melons to two firms in Boston, Massachusetts. These two firms sold the 
melons and rendered an accounting to Western Pacific Produce showing 
returns of $6,058.50, less freight in the amount of $2,000.00, or a net amount 
of $4,058.50. Western Pacific Produce sent the entire net proceeds to 
respondent J & J. Complainant has received, through the intermediaries, the 
entire sum of $4,058.50. 
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8. The market price for Grey watermelons, size 3’s, in Milwaukee, 
Wisconsin, on March 23, 1992, was $.35 per pound. 

9. A formal complaint was filed on July 9, 1992, which was within nine 
months after the cause of action herein accrued. 


Conclusions 


The action of Peter Waitze in associating respondent Arizona as a broker 
without disclosing this to complainant was a violation of the Regulations.’ 
However, Peter Waitze is not a party to this proceeding, and the record 
discloses no breach of the Act or Regulations on the part of respondent 
Arizona. The complaint as against respondent Arizona should therefore be 
dismissed. 

The same cannot be said of respondent J & J. Complainant characterizes 
this respondent’s actions herein as fraud. Respondent J & J’s president James 
H. Hannigan stated in an early communication to respondent Arizona that: 
"I know my son made a mistake in judgment..." Chris Hannigan maintained 
that after he conveyed to Western Pacific complainant’s unwillingness for the 
load to go to Boston, Western Pacific told him to tell respondent Arizona that 
the load was going to Maglio Co. in Milwaukee, which he (Hannigan) 
proceeded to do. Whatever may be the truth as to these events we believe 
that respondent J & J, as the purchaser of the produce on an open basis, had 
the ultimate duty to see that the goods were conveyed to the firm to which J 
& J assured complainant such goods would go. This conclusion requires some 
explanation. 

First, we note that respondent J & J has throughout these proceedings 
referred to its contract with complainant as alternately one of "consignment" 
and as “open.” However, as we have stated many times, consignment and 
open are not the same thing. An open sale’ is a sale of goods. Title to the 
goods passes at time of sale. In this case, the original broker’s memorandum 
of sale issued by Peter Waitze on March 17, 1992, states that the sale was 


"See 7 C.F.R. § 46.28(b) which states in part that: "A broker employed to negotiate the sale 
of produce may not employ another broker or selling agent, including auction companies, 
without the specific prior approval of his principal.” 


*The memorandums of sale issued by the multitude of brokers involved in this transaction 
showed an open sale. 
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"PAS," which we take to mean price after sale.’ We have also found that this 
term reflects the original agreement between the parties. 

Second, while the Regulations explicitly state that a consignee in a 
consignment transaction "may not employ another person or firm, including 
auction companies, to dispose of all or part of such produce without the 
specific prior authority of the consignor,™ there is no such provision in the 
Regulations as to goods sold on an “open” basis. The reason for the above 
quoted requirement in the Regulations should be obvious. The consignor in 
a consignment transaction is employing a particular firm to act as its agent to 
sell goods. The consignor is dependant for its returns upon the expertise, 
sales talent, and integrity of the firm which it has chosen to perform this task. 
For a firm engaged to perform such services to turn the sale of the goods over 
to a third party without the express consent of the consignor is a breach of the 
agency contract between the consignor and consignee. We did not need the 
Regulations to tell us this. It is implicit in the nature of the contract between 
the parties. By the same token a contract to sell goods on an “open” basis 
usually entails some of the same features and expectations that apply to a 
consignment transaction. In an “open" sale the seller usually expects that the 
buyer and seller will agree or a price at some point following delivery, often 
following resale by the buyer. It is therefore implicit in such a contract that 
the buyer expects to be dealing with a particular receiver, namely the receiver 
disclosed to the seller at the time of sale. For a buyer in such a sale to 
convey the goods to a third party for resale without the permission of the 
seller is a breach of the contract between seller and buyer. In this case the 
terms were "price after sale," and the buyer was undertaking to resell the 
goods and then contact the seller and negotiate in good faith a price based on 
the resale of the goods. Clearly in such a situation it matters greatly to the 
seller who undertakes to accomplish the resales. 

Respondent J & J may have agreed with its purchaser to a price following 
the resale of the goods, but J & J never agreed with complainant as to such 
price. The Uniform Commercial Code, section 2-305, provides, in relevant 
part, that: 


*The term "open" is a generic term used to describe a sa/e without a price being agreed to 
when the contract is first made. Other terms such as "price after sale,” "price arrival,” "deferred 
billing,” and "price after” fall within the general category "open." The term “price after sale" 
usually contemplates the parties agreeing to a price following the prompt resale of the produce. 
Such a sale is either f.o.b., delivered, or some variation thereof, in accordance with the 
agreement of the parties. Eustis Fruit Company, Inc. v. The Auster Company, Inc., 51 Agric. Dec. 
865 (1992). 


‘See 7 C.F.R. § 46.29(a). 
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(1) The parties if they so intend can conclude a contract for sale 
even though the price is not settled. In such a case the price is a 
reasonable price at the time for delivery if 

(a) nothing is said as to price; or 

(b) the price is left to be agreed by the parties and they fail to 
agree; or 

(c) the price is to be fixed in terms of some agreed market or other 
standard as set or recorded by a third person or agency and it is not so 
set or recorded. 


In this case, the price was left to be agreed by the parties, and they did fail to 
agree. It only remains for us to determine a reasonable price. 

The load should have delivered in Milwaukee, Wisconsin by the evening 
of March 22, 1992, and been available for resale on the morning of Monday, 
March 23. The closest market to Milwaukee for which quotations are 
available is the Chicago market. Market reports for March 23, do not show 
quotations for Grey watermelons. However, a comparison of quotations for 
Grey’s, size 3’s, on March 19 (the nearest date for which quotes were 
available), with quotations for Royal Sweet 3’s on that date, shows that the 
Royal Sweet’s were selling for $.40, occasionally higher, while the Grey’s were 
selling for $.40-45, mostly $.40. These prices are equivalent. The market 
reports for March 23, show Royal Sweet, size 3’s, selling for $.35. We 
conclude that Grey’s, size 3’s, would have sold for the same price on that date. 
The 40,235 pounds of melons would have had a gross value of $14,082.25. 
Respondent J & J should be allowed 15 percent off this amount, or $2,112.33, 
as profit, and the agreed freight, or $1,500.00. The net amount which should 
have been remitted to complainant is $10,469.92. Respondent J & J has 
already remitted $4,058.90 of this amount which leaves $6,411.02 still due and 
owing from respondent J & J to complainant. Respondent J & J’s failure to 
pay complainant such amount is a violation of section 2 of the Act. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include interest.° 
Since the Secretary is charged with the duty of awarding damages, he also has 
the duty, where appropriate, to award interest at a reasonable rate as a part 


‘L & N Railroad Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 
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of each reparation award.° We have determined that a reasonable rate is 10 
percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,411.02, with interest thereon at the rate of 10% 
per annum from May 1, 1992, until paid. 

Copies of this order shall be served upon the parties. 


SILVER STAR PROCESSORS, INC., d/b/a REDDI-MADE FOODS v. 
COSTA FRUIT & PRODUCE CO., INC. 

PACA Docket No. R-93-95. 

Decision and Order issued June 6, 1994. 


Jurisdiction - loss of character as produce 
Express Warranty - what language constitutes 


The addition of chemicals for the purpose of inhibiting the growth of microorganisms in chilled 
orange sections packed in juice fell within the category of “curing,” and thus was not an 
operation which changed the product into a food of a different kind or character within the 
meaning of the applicable section of the Regulations. Complainant created an express warranty 
that product would continue in useable condition by promising to place date codes on product, 
and by the placing of such codes on the product. 


George S. Whitten, Presiding Officer. 

Robert L. Driskell, Glendora, CA, for Complainant. 

Stephen P. McCarron, Washington, D.C., for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $11,250.00 in connection with a transaction in interstate commerce 
involving a truckload of fresh orange sections. 


*See Peari Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complainant. 
Respondent’s answer included a claim for set-off, denominated a 
counterclaim, in the amount of $8,075.03, arising out of the same transaction 
as that which was the subject of the formal complaint. Complainant filed a 
reply to the "counterclaim" denying any liability thereunder. 

The amount claimed in neither the formal complaint nor "counterclaim" 
exceeds $15,000.00, and therefore the shortened method of procedure 
provided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant 
to this procedure, the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investigation. In 
addition, the parties were given an opportunity to file evidence in the form of 
sworn statements. Complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in reply. 
Respondent filed a brief. 


Findings of Fact 


1. Complainant. Silver Star Processors, Inc., is a corporation doing 
business as Reddi Foods whose address is 5302 E. Diana Street, Tampa, 
Florida. At the if the transaction involved herein, complainant was 
licensed under the ~ct. 

2. Respondent, Costa Fruit & Produce Co., is a corporation whose 
address is 414 Rutherford Avenue, Charlestown, Massachusetts. At the time 
of the tra: -tion involved herein, respondent was licensed under the Act. 

3. On or about April 10, 1992, complainant agreed, by means of an 
exchange of memorandums through Sam Landsman acting as broker, to sell 
to respondent 1,200 32 pound pails of fresh orange sections packed in juice, 
with a drain weight of 21.5 pounds, at $18.75 per pail, on a delivered basis to 
Charlestown, Massachusetts. 

4. The exchange of memorandums comprising the contract of sale is 
quoted below in relevant part: 


April 6, 1992 - Broker to Respondent: 
FROM: SAMMY LANDSMAN 
TO: MR. MANNY COSTA COSTA FRUIT 


DEAR MANNY: 
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THIS WILL CONFIRM ONE LOAD OF ORANGE SLICES, PACKED 
IN FOUR GALLON PAILS, AT $18.75 DELIVERED TO YOUR 
WAREHOUSE. THE TERMS ARE NET/21 DAYS. 


... 1 WILL NOT GUARANTEE MORE THAN A SIXTY PERCENT 
DRAINED WEIGHT, MEANING SIXTY PERCENT OF THIRTY SIX 
POUNDS OF APPROXIMATELY TWENTY ONE TO TWENTY TWO 
POUNDS. 





I AM SENDING A COPY OF THIS FAX TO REDDI-MADE.... 
April 6, 1992 - Broker to Complainant and Respondent: 
FROM: SAMMY LANDSMAN 


TO: MANNY COS™A AND TOM LIN, REDI (sic) MADE FOOD 
GENTLEMEN: 


PLEASE EXCUSE THE ERROR I MADE IN THE THIRD 
PARAGRAPH IN MY LETTER, EARLIER THIS AFTERNOON. 


IT SHOULD HAVE SAID, "I WILL NOT GUARANTEE MORE 
THAN A SIXTY FIVE PERCENT DRAINED WEIGHT, FROM A 
THIRTY TWO POUND NET WEIGHT PAIL, OR FROM 21 TO 22 
POUNDS NET DRAINED WEIGHT. 








April 7, 1992 - Respondent to Broker: 
Dear Sam, 


Costa will take a load of Orange at $18.75 delivered to Charleston, MA 
with a minimum average drain weight of 21.5 pounds. 


Sixty-five percent of 32 Lbs. is 20.8 which is unacceptable. Please 
confirm the above and we can take shipment next week. 


Please inform the packer to take precautions in avoiding the problems 
of the past; namely: 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


- Late delivery 

- Short weight 

- Bacterial contamination 

- Improper labelling 

- Inconsistent sizing (we like a larger cut) 

Fax me with your confirmation of shipment and arrival date. .. . 


April 7, 1992 - Broker sent a copy of the letter quoted above to 
complainant with the following hand-written message across the top: 


Tom, I just received this! Read carefully before you decide. 


April 7, 1992 - Broker to respondent: 
FROM: SAMMY LANDSMAN 

TO: MR. MANNY COSTA COSTA FRUIT 
DEAR MANNY: 


REDDI MADE PHONED ME A LITTLE WHILE AGO AND 
CONFIRMED THE LOAD OF ORANGES. 


PLEASE ADVISE IMMEDIATELY YOUR SHIPPING DATE FOR 
THE LOAD. 


April 7, 1992 - Broker to respondent: 
FROM: SAMMY LANDSMAN 
TO: MR. MANNY COSTA COSTA FRUIT 


DEAR MANNY: 
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THIS FAX WILL CONFIRM YOUR ORDER FOR ONE LOAD OF 
1200/4 GALLON PAILS OF SLICED ORANGES, AT $18.75 PER PAIL, 
DELIVERED, CHARLESTOWN, MA. 


IN ACCORDANCE WITH YOUR FAX TO ME DATED TODAY, 
REDDI MADE WITH (sic) COMPLY WITH THEIR GUARANTEE 
OF 21.5 LBS. NET DRAINED WEIGHT. 


I CAN ASSURE YOU THAT YOU WILL RECEIVE YOUR ORDER 
WHEN YOU WANT IT. PLEASE GIVE US A FEW DAYS NOTICE, 


SO THAT WE WILL PREPARE IT AND SHIP IT OUT 
IMMEDIATELY. 


IF YOU WANT YOUR LABEL AFFIXED TO THE PAIL, YOU WILL 
HAVE TO MAIL US THE LABELS IMMEDIATELY, OR WE WILL 
USE OUR REDDI MADE LABELS WITH A “USE BY" LABEL, 
SHOWING FORTY FIVE DAYS, FROM TIME OF PACK. I HAVE 


ALSO ASKED THEM TO TRY TO GIVE YOU A "LARGER CUT", 
IF POSSIBLE. 


April 8, 1992 - Respondent sends purchase order to broker: 
Arrival Date: ASAP 

1,200 Orange sections 21.5# (illegible) 18.75 

April 10, 1992 - Broker to complainant: 

FROM: SAMMY LANDSMAN 

TO: MS SUZY HOUSTON REDDI MADE FOODS 


ATTACHED IS PURCHASE ORDER FROM COSTA. 


SO THAT IT IS CLEAR, TM ATTACHING MY FAX TO MANNY, 
DATED APRIL 7 TH., WHEN I CONFIRMED THE SALE. PLEASE 
WATCH THE DRAINED WEIGHT AND THE KNIVES, SO THAT 
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WE DON’T HAVE ANY PROBLEMS WITH BAC.T, LIKE YOU HAD 
LAST TIME. 


5. On April 14, 1992, complainant sent an invoice to respondent which 
stated the following terms: 


TERMS: 2% O NET 21 
F.O.B. Destination 


6. On April 17, 1992, complainant shipped 1,200 32 pound pails of orange 
sections to respondent by truck. The bill of lading specified that the 
temperatures were to be 34 to 36 degrees, and that the load should arrive 
April 20, 1992. The orange sections arrived on April 21, 1992, and were 
accepted by respondent. The date code stamped on the pails stated "JUN 04 
1992 ORANGE SECTIONS." Respondent began using the orange sections 
in its fruit salad making operation, and used at least 600 pails within 
approximately 10 days following arrival. Respondent began using the 


remainder of the product on about May 12, 1992, and noted signs of 
fermentation. Use was stopped, and an inspection was requested from Foods 
Research Laboratories, Inc. in Boston, MA. On the same day respondent sent 
the broker the following fax message: 


5/12/92 


Please be advised that we put a stop-payment on check # 42069 5/12/92 
in the amount of $22,500.00 made payable to: Reddi-Made Foods. 


Due to the problem we are having with the product (illegible)... once lab 
results come in to us we will take appropriate action. Please advise Reddi- 


Made Foods. 


7. On May 12, 1992, the broker faxed complainant a copy of the above 
message with the following message, in relevant part, attached: 


TO SUZY OR TOM 
I JUST RECEIVED THIS ON MY FAX!! 


PLEASE DON’T GET EXCITED. I SPOKE TO ROMANA A LITTLE 
WHILE AGO. AS YOU KNOW, THEY ARE SENDING SAMPLES 








1D 


ch 
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TO THE LAB, WHOM I KNOW. THEY HAVE TO GIVE ME A 
COPY OF THE REPORT, WHICH WILL BE READY IN TWO DAYS. 
I WILL PHONE HER AGAIN ON THURSDAY AND CLEAR THE 
WHOLE MATTER UP. 








UNLESS YOU WERE PACKING UNDER TOTALLY UNSANITARY 
CONDITIONS OR DID NOT WASH THE FRESH FRUIT, YOUR 
BAC-T COULD NOT BE OVER THE FOLLOWING KRAFT 
SPECIFICATIONS: 

STANDARD PLATE COUNT/GRAM MAXIMUM 10,000 








YEAST COUNT/gram, MAXIMUM 5,000 






MOULD COUNT/gram, MAXIMUM 1,000 






8. The lab issued a report on May 18, 1992, which was expressed in 
milliliters rather than grams. On May 20, 1992, the lab issued the following 
report (quoted in relevant part) which did not differ from the May 18, report 
except that it was expressed in grams: 









Costa Fruit and Produce Co. 
414 Rutherford Avenue 
Charlestown, MA 02129 









SAMPLING LOCATION: 









PRODUCT SAMPLED: Orange Sections 
Code Jun 04 1992 
Reddi-Made Food 
Packed in a Polybag within White 
Plastic Pails 
(orange label/ black type) 
No other information available 









MICROBIOLOGICAL ANALYSIS 










Total Plate Count/g (aerobic): —1,800,000* 
Yeast/g: 1,300,000* 
Mold/g: < 100 
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Lactic Acid Bacteria/g 400,000* 


NOTE: * = Exceeds suggested limit. 
< = Less than 


COMMENT: The fluid section of this product displayed turbidity. The 
product and microbiological plates also displayed odors of fermentation. 


METHOD: F.D.A.B.A.M., 6th edition, 1984. 
Respectfully submitted, 


Andrea J. Fontaine 
Laboratory Director 


9. On June 8, 1992, Andrea J. Fontaine wrote a letter to respondent which 
contained the following comments, in relevant part: 


As per our final report dated May 18, 1992 (Lab code: 2135-8), the 
product sampled was Reddi-Made Food Orange Sections, code JUN 
04, 1992. Samples collected for analysis were randomly selected from 
unopened pails of palletized product. I was personally present during 
the sampling. 


The results of the analysis indicate a product no longer of an acceptable 
quality for human consumption. The product had microbial counts 
drastically in excess of the suggested limit of 100,000 colonies (TPC) per 
gram. In particular, the product displayed odors of fermentation as well 
as a turbid syrup. This is attributable to the excessive amounts of yeast 
present in the sampled product. 


It is the opinion of this laboratory that this product should be considered 
adulterated due to spoilage microorganisms. Therefore, it would not be 
advisable to utilize this product in any manner for resale, especially as a 
"fresh" product. 


10. Respondent has paid complainant $11,250.00. Respondent incurred 
charges of $5,175.00 in purchasing fresh oranges for processing in order to 
manufacture replacement product. Respondent’s labor costs in producing 
orange sections from fresh oranges were $2,276.80. In addition, respondent 
incurred $47.50 for laboratory fees, and $576.00 for dumping 300 pails of 
unusable product. 
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11. The formal complaint was filed on September 11, 1992, which was 
within nine months after the cause of action alleged herein accrued. 


Conclusions 


Complainant brings this action to recover the balance of the purchase price 
of the 1,200 pails of orange sections sold to respondent. Respondent’s alleges 
that the Secretary lacks jurisdiction over this transaction because the pails of 
orange sections were manufactured into articles of food of a different kind or 
character. The Act, in relevant part, defines “perishable agricultural 
commodity" as meaning "[f]resh fruits and fresh vegetables of every kind and 
character,” "whether or not frozen or packed in ice."’ The Regulations state 
that: 


"Fresh fruits and vegetables" includes all produce in fresh form 
generally considered as perishable fruits and vegetables, whether or not 
packed in ice or held in common or cold storage, but does not include 
those perishabie fruits and vegetables which have been manufactured 
into articles of food of a different kind or character. The effects of the 
following operations shall not be considered as changing a commodity 
into a food of a different kind or character: Water or steam blanching, 
chopping, color adding, curing, cutting, dicing, drying for the removal 
of surface moisture; fumigating, gassing, heating for insect control, 
ripening and coloring; removal of seed, pits, stems, calyx, husk, pods, 
rind, skin, peel, et cetera; polishing, precooling, refrigerating, shredding, 
slicing, trimming, washing with or without chemicals; waxing, adding of 
sugar or other sweetening agents; adding ascorbic acid or other agents 
used to retard oxidation; mixing of several kinds of sliced, chopped, or 
diced fruits or vegetables for packaging in any type of containers; or 
comparable methods of preparation.’ 


Respondent states that the pails of orange sections were "enriched through the 
use of preservative agents, specifically Sodium Benzoate and Potassium 
Sorbate," and asserts that such product does not come within the exclusion 
quoted above for "adding ascorbic acid or other agents used to retard 
oxidation," because Sodium Benzoate and Potassium Sorbate "are not anti- 
oxidants but chemical additives whose purpose is to retard and inhibit micro 


'7 U.S.C. 499a(4)(A). 


7 CFR. § 46.2(u). 
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biological growth.” Respondent is correct in asserting that Sodium Benzoate 
and Potassium Sorbate are not anti-oxidants, and of necessity, therefore, they 
do not come within the exclusion for agents used to retard oxidation. 
However, they do come within another exclusion, namely, “curing.” Webster’s 
Third New International Unabridged Dictionary of the English Language 
defines "cure" as "a process or method involving aging, seasoning, washing, 
drying, heating, smoking, or otherwise treating whereby a product is preserved, 
perfected, or readied for use." The classical "curing" actions were the 
smoking of, or addition of salt to, meat or fish to prevent putrefaction.’ 
Potassium Sorbate is added to foods primarily for the purpose of preventing 
the growth of molds, and Sodium Benzoate is added to acidic foods to prevent 
the growth of microorganisms, especially of yeasts. Thus these chemicals were 
added as preservatives, and fall within the category of "curing" in the list of 
exclusions quoted above. We conclude that the Secretary does have 
jurisdiction over the product involved in this proceeding. 

Respondent asserts that there was an express warranty that the product 
would be useable until June 4, 1992, and that complainant breached that 
warranty by reason of the poor condition of the commodity disclosed by the 
laboratory report dated May 18, 1992. Complainant responds that there was 
no express warranty, that the date code on the pails says nothing in regard to 
any guarantee that the product would be useable until June 4, 1992, and that 
the only warranty applicable to the product was the warranty of suitable 
shipping condition applicable in f.o.b. sales. Taking these arguments in 
reverse order, we note that although complainant’s invoice (quoted in finding 
5) states f.0.b., it adds the word "destination." An f.o.b. destination contract 
is the same as a delivered sale.* Moreover, all the communications leading 





*Entry “cure,” Webster’s Third New International Dictionary of the English Language 
Unabridged, (G. & C. Merriam Company, 1961). 


“See article on "cure," definition 9, The Oxford English Dictionary, Vol. 2, p. 1263 (Oxford 
University Press, 1933). 


SUCC § 2-319(1)(b) states: 


[W]hen the term is F.O.B. the place of destination, the seller must at his own expense 
and risk transport the goods to that place and there tender delivery of them in the 
manner provided in this Article (Section 2-503). 

The Regulations (7 C.F.R. § 46.43(p)) state: 


"Delivered" or "delivered sale” means that the produce is to be delivered by the 
seller on board car, or truck or on dock if delivered by boat, at the market in 
which the buyer is located, or at such other market as is agreed upon, free of 
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up to the sale of the subject goods state that the sale was to be on a delivered 
basis. We conclude that there was no warranty of suitable shipping condition. 

While it is true that the date code on the pails did not state that the 
product was to be “used by" June 4, 1992, this was implicit in the dating of the 
pails. The communication of April 7, 1992, from Sammy Landsman to 
respondent stated clearly: "WE WILL USE OUR REDDI MADE LABELS 
WITH A "USE BY" LABEL, SHOWING FORTY FIVE DAYS, FROM 
TIME OF PACK.” The Uniform Commercial Code, section 2-313, states in 
relevant part: 


(1) Express warranties by the seller are created as follows: 

(a) Any affirmations of fact or promise made by the seller to the buyer 
which relates to the goods and becomes part of the basis of the bargain 
creates an express warranty that the goods shall conform to the affirmation 
or promise. 


(b) Any description of the goods which is made part of the basis of the 
bargain creates an express warranty that the goods shall conform to the 
description. 


(2) It is not necessary to the creation of an express warranty that the seller 
use formal words such as "warrant" or "guarantee" or that he have a 
specific intention to make a warranty, but an affirmation merely of the 
seller’s value of the goods or a statement purporting to be merely the 
seller’s opinion or commendation of the goods does not create a warranty. 


Complainant allowed its broker to speak on its behalf in stating that the 
product would be labeled with a "use by" date code, and confirmed the 
broker’s statement by placing such code upon the product.° By such action 


any and all charges for transportation or protective service. The seller assumes 
all risks of loss and damage in transit not caused by the buyer... . 


®See Joe Phillips, Inc. v. City Wide Distributors, Inc., 44 Agric. Dec. 468, 1400 (1985); Western 
Cold Storage v. Schons, 38 Agric. Dec. 903 (1979); Johnson Produce v. R. L. Burnett Brokerage 
Co., 37 Agric. Dec. 1743 (1978); George Arakelian v. Leonard O'Day, 31 Agric. Dec. 1395 (1972); 
The G. Fava Co. v. Parkhill Produce Co., 19 Agric. Dec. 928 (1960); Robert Johnson v. Carl 
Fritchey, et al., 16 Agric. Dec. 1082 (1957); Tri-State Sales Agency v. Palmetto Fruit & Produce Co., 
14 Agric. Dec. 1140 (1955). 





908 PERISHABLE AGRICULTURAL COMMODITIES ACT 


complainant created an express warranty that the goods would remain useable, 
for the purpose for which they were sold, until the date expired. 

Complainant has also alleged that respondent has not shown that the 
goods were kept properly chilled during the period prior to the laboratory 
sampling. However, respondent has offered testimony that they were kept 
under proper refrigeration, and we find that respondent has proven by a 
preponderance of the evidence that the product was kept at proper 
temperatures. 

Complainant alleges that respondent used some of the product in its fruit 
salad operation after notifying complainant that the product was in poor 
condition, and not fit for human consumption. The evidence proffered for this 
allegation consists of statements concerning the amount of product still on 
hand at respondent’s place of business contained in communications by the 
broker made shortly after the notice of the breach was given. Respondent 
correctly points out that these statements are hearsay. However, respondent 
has confirmed the broker’s statements in paragraph 9 of its answer by stating 
that as a result of the laboratory analysis it “learned that 600 units, invoiced 
at $11,250., . . . "displayed odors of fermentation. . . .". Respondent later 
asserts that it used 900 pails of product, but maintains that such use was 
accomplished prior to the discovery of any problem with the product. These 
positions are obviously inconsistent.’ However, respondent seeks damages 
herein on the basis of paying in full for 1,200 pails of product, and deducting 
damages resulting from the poor condition of only 300 pails of product. 
Respondent has certainly proven the poor condition of 300 pails of product, 
and that such condition is the responsibility of complainant. Respondent is 
therefore entitled to damages. 

Since respondent accepted the orange sections it became liable to 
complainant for the full purchase price thereof less the damages resulting 
from the breach of contract by complainant. 

Respondent has shown by proper documentation that it purchased sufficient 
oranges to produce 300 pails of product at a cost of $5,175.00, and claims such 
cost, plus documented labor costs of sectioning the fruit in the amount of 
$2,276.80. In addition, respondent claims $47.50 as the cost of the laboratory 
analysis, which should be allowed. Respondent claimed a cost of $.06 per 
pound, or $576.00, for disposal of 300 pails of product. We consider such 
amount to be reasonable. Respondent’s total damages amount to $8,075.30. 
Respondent’s liability for the 1,200 pails of product accepted is $18.75 per pail, 


"If respondent did utilize 300 pails of product that were not fit for human consumption, it 
will no doubt be in deep trouble with some governmental authority. However, the record herein 
falls short of demonstrating that contaminated product was used by respondent, and, in any 
event, such would not be a malfeasance over which this forum would have jurisdiction. 
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or $22,500, of which $11,250.00 has already been paid, resulting in a remaining 
liability of $11,250.00. Respondent’s damages of $8,075.30 deducted from this 
amount leaves $3,174.70 still due from respondent to complainant. 
Respondent’s failure to pay complainant such amount is a violation of section 
2 of the Act. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include interest. 
Since the Secretary is charged with the duty of awarding damages, he also has 
the duty, where appropriate, to award interest at a reasonable rate as a part 
of each reparation award.’ We have determined that a reasonable rate is 10 


percent per annum. 


















Order 





Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,174.70, with interest thereon at the rate of 10% 
per annum from June 1, 1992, until paid. 

Copies of this order shall be served upon the parties. 









DIAZTECA CO. v. THE PLAYERS SALES, INC. 
PACA Docket No. R-93-143. 
Decision and Order issued June 7, 1994. 






Agency - Undisclosed principal may bring suit against other party 
Notice of Breach - Timeliness 






Where complainant sold summer squash through agent who did not disclose existence of 
complainant to other contracting party there was no impediment to complainant bringing action 
against other party. Although federal inspection of squash shortly after arrival showed 100 
percent defects, the failure of buyer to give prompt notice of breach barred buyer from any 
remedy for the breach. 








George S. Whitten, Presiding Officer. 
Complainant, Pro se. 













*‘L & N Railroad Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 












*See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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Thomas R. Oliveri, Newport Beach, CA, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.™. § 499a et seq.). A timely 
complaint was filed in which complainant seek: n award of reparation in the 
amount of $4,110.75 in connection with two transactions in interstate 
commerce involving shipments of yellow squash. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 
Respondent’s answer included a counterclaim in the amount of $5,062.50 
arising out of the same transactions as those which were the subject of the 
complaint. Complainant filed a reply to the counterclaim denying any liability 
thereunder. 

The amount claimed in neither the formal complaint nor counterclaim 
exceeds $15,000.00, and therefore the shortened method of procedure 
rrovided in the Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant 
tc this procedure, the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investigation. In 
addition, the parties were given an opportunity to file evidence in the form of 
sworn statements. Complainant did not file an opening statement, respondent 
filed an answering statement, and complainant did not file a statement in 
reply. Respondent filed a brief. 


Findings of Fact 


1. Complainant, Diazteca Co., is a corporation whose address is P. O. Box 
6420, Nogales, Arizona. At the time of the transactions involved herein, 
complainant was licensed under the Act. 

2. Respondent, The Players Sales, Inc., is a corporation whose address is 
P. O. Box 1053, Blythe, California. At the time of the transactions involved 
herein, respondent was licensed under the Act. 

3. On or about December 23, 1991, complainant sold to respondent, and 
shipped from loading point in Arizona to respondent’s customer in Los 
Angeles, California, 360 lugs of La Sabila label, fancy yellow squash, f.o.b., 
price after sale. 

4. On December 26, 1991, at 1:30 p.m., the squash was federally inspected 
following arrival in Los Angeles, and unloading at the place of business of 
Amerifresh. The certificate of inspection states in relevant part as follows: 
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LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS COUNT 
A 52 to 56 °F SQUASH, SUMMER _'"LA SABILA" MX YELLOW 360 N 
“HUAT-SON* CARTONS 
LOT AVERAGE including including OFFSIZE/DEFECT OTHER 
DEFECTS SER DAM V. S. DAM 
A 20 % % % QUALITY (16 to 23%, scars, Firm 


mechanical damage) 


80 % % % DISCOLORATION (79 to 81%) 
00 % % % DECAY 
100 % % % CHECKSUM 


GRADE: Fails to grade U.S. No. | account of quality defects. 


REMARKS: This certificate supersedes M324 807-7. 


5. On or about December 24, 1991, complainant sold to respondent, and 
shipped from loading point in Arizona to respondent’s customer in Los 
Angeles, California, 110 lugs of Kumichy 40 label, fancy yellow squash; 168 
lugs of La Sabila label, fancy yellow squash; 10 lugs of Kumichy 40 label, 
medium yellow squash; and 27 lugs of La Sabila label, medium yellow squash, 
f.o.b., price after sale. 

6. On December 26, 1991, at 12:35 p.m., the squash was federally 
inspected following arrival in Los Angeles, and unloading at the place of 
business of Amerifresh. The certificate of inspection states in relevant part 
as follows: 


LOT TEMPERATURES PRODUCE BRAND/MARKINGS ORIGIN LOTID. NO.OF INSP. 
CONTAINERS ___ COUNT 
A 6310 65 °F SQUASH, SUMMER “HUAT-SON* MX YELLOW 155 N 
“LA SABILA" CARTONS 
LOT AVERAGE including including OFFSIZE/DEFECT OTHER 
DEFECTS SER DAM V.S. DAM 
A 17 % % % QUALITY (8 to 23%, scars, Generally firm 


mechanical damage) 


80 % % % DISCOLORATION (6 to 91%) 
03 % 03 % % DECAY (0 to 8%)(Early to From 6 1/2 to 9 1/2 
advanced stages) inches in length 


and 2 1/2to 31/2 
inches in diameter 
100 % % % CHECKSUM 
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GRADE: Fails to grade US. No. 1 account of quality defects. 


REMARKS: This certificate supersedes M324 804-4. 


7. An informal complaint was filed on May 1, 1992, which was within nine 
months after the cause of action herein accrued. 


Conclusions 


Complainant brings this action to recover the alleged fair market value of 
the two lots of summer squash sold to respondent on a "price after sale" basis. 
Respondent’s first defense is that it is not obligated to complainant because 
respondent did not contract with complainant when respondent purchased the 
squash. Respondent asserts, and the record confirms, that respondent 
purchased the squash through a broker, Western Pacific Produce, from Adobe 
Produce Sales, who respondent thought was the seller. In fact Adobe Produce 
Sales was acting as broker on behalf of complainant, its undisclosed principal. 
Respondent’s position seems to be that there was no privity of contract 
between respondent and complainant, and that therefore complainant has no 
cause of action against respondent. However, this position does not accurately 
represent the current state of the law. As Seavey states in his text on Agency: 


The earlier idea that a contract created only personal liabilities 
between the parties disappeared when assignments were recognized. 
Since, in the normal case, an assignee can maintain an action, and 
since, by agency principles, the principal owns the claim made by the 
agent on his account, there is no reason to deny him an action, if the 
interests of the other party to the transaction are protected, as they can 
be. He is now universally allowed to maintain an action. 


But, since by hypothesis the other party intended to deal only with 
the agent, fairness requires that the other should not be subjected to 
greater liability than if the agent was acting for himself. Thus, like an 
assignee, the principal takes the contract subject to all the defenses, 
such as fraud and failure of performance. (citation of authorities 
omitted)! 


'W. Seavey, Handbook of the Law of Agency, §111, p. 198 (1964). 
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Of course, "[i]n an action by the other party against the principal on a contract 
made by the agent, the principal is entitled to all defenses arising out of the 
contract.” 

Respondent’s second defense is that the federal inspections taken at 
destination indicate a breach of contract. Both loads were sold on an f.o.b. 
basis. The Regulations’, in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition . . ., and that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment is 
billed." Suitable shipping condition is defined,’ in relevant part, as meaning, 
"that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties."” While there are problems with the inspections,° 


"Id. at § 77, p. 131. 
7 CER. § 46.43 (i). 
‘7 CER. § 46.43(j). 


‘The suitable shipping condition provisions of the Regulations (7 C.F.R. § 46.43(j)) which 
require delivery to contract destination "without abnormal deterioration", or what is elsewhere 
called "good delivery" (7 C.F.R. § 46.44), are based upon case law predating the adoption of the 
Regulations. See Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not enough that a 
commodity sold f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It must also be 
in such a condition at the time of shipment that it will make good delivery at contract 
destination. It is, of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, to fail to make 
good delivery at destination due to age or other inherent defects which were not present, or were 
not present in sufficient degree to be cognizable by the federal inspector, at shipping point. 
Conversely, since the inherently perishable nature of commodities subject to the act dictates that 
a commodity cannot remain forever in the same condition, the application of the good delivery 
concept requires that we allow for a "normal" amount of deterioration. This means that it is 
entirely possible for a commodity sold f.0.b. under a U.S. grade description to fail, at destination, 
to meet the published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery. This is true because under the f.o.b. terms the grade 
description applies only at shipping point and the applicable warranty is only that the commodity 
thus sold will reach contract destination without abnormal deterioration, not that it will meet the 
grade description at destination. If the latter result is desired then the parties should effect a 
delivered sale rather than an f.o.b. sale. See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 
Agric. Dec. 1155 (1987); G & S Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit 
Co. v. Jackson, 18 Agric. Dec. 140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 
968 (1951). For all commodities other than lettuce (for which specific good delivery standards 
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the extent of condition’ defects in the inspections (80 percent condition 
defects) indicates that the warranty of suitable shipping condition was 
breached. 

Before respondent can claim any remedy for complainant’s breach of 
contract it must show that it gave prompt notice of the breach to the proper 
party. The Uniform Commercial Code, section 2-607(3), states in relevant 
part: 


Where a tender has been accepted 
(a) the buyer must within a reasonable time after he discovers 
or should have discovered any breach notify the seller of breach 
or be barred from any remedy;. . . 


In A. C. Carpenter, Inc. v. Boyer Potato Chips* we stated: 


The requirement that notice be given within a reasonable time is 
important, especially when the alleged breach concerns perishables. 
The purpose of the rule, as stated in the comment to the UCC, is to 
defeat commercial bad faith. If the seller is notified of a breach within 
a reasonable time he has opportunity to ascertain for himself the 
nature and extent of the breach by taking advantage of UCC section 2- 
515 which gives either party upon reasonable notification to the other, 
the right to inspect, test and sample the goods or have a third party 


have been promulgated) what is "normal" or abnormal deterioration is judicially determined. 
See Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


‘The inspection of the load shipped on December 23, was made a day late, and indicates 
temperatures that are approximately 10 degrees above normal. The inspection of the load 
shipped on December 23, covered only 155 out of an original 315 lugs, and showed temperatures 
that were approximately 20 degrees above normai. 


"Quality" and "condition" are terms of art as used in inspection certificates, U. S. Grade 
Standards, and within the produce industry. Generally "condition" defects are those which are 
subject to change due to a worsening of the defect. All decays are condition defects. "Quality" 
or “permanent grade" defects are generally not subject to change. The U.S. Grade Standards 
for a commodity will generally have tolerances specified for both quality and condition defects. 
"Grade" is often, but not always, used as a synonym for "quality." In this case quality defects are 
not considered in determining whether there was a breach since the squash was sold without 
reference to grade. See 10 N. Harl, Agricultural Law § 72.10[4][b] at note 82. 


*28 Agric. Dec. 1557, 7 U.C.C. Rep. Serv. (Callagan) 493 (1969). 


Con 
fact 
the 

rept 


thal 
con 
was 
dot 
giv 
sut 
pre 
alt! 
ma 
of 








tion 
was 


| of 
per 
‘ant 


ed. 


tes 


DIAZTECA CO. v. THE PLAYERS SALES, INC. 915 
53 Agric. Dec. 909 


perform similar functions for the purpose of ascertaining the facts and 
preserving evidence. 


Complainant has expressed as its major concern in this proceeding the alleged 
fact that it was not promptly and properly informed as to the disposition of 
the squash. In its reply to respondent’s counterclaim complainant’s sales 
representative, Miguel Lopez, stated: 


We were informed after one month of the condition of the fruit and of 
how they had disposed of it. We never had the option to move it 
elsewhere. 


Respondent had the burden of proving by a preponderance of the evidence 
that it gave the required notice of breach to the proper party. Since 
complainant was the undisclosed principal of Adobe Produce Sales respondent 
was not required to give notice to complainant, and, of course, could not have 
done so. However, prompt notice should have been given to Adobe, and, if 
given, would have been effective against complainant. Art Villarreal of Adobe 
submitted a letter to this Department during the informal stages of this 
proceeding (included in the Department’s report of investigation), and, 
although Mr. Villarreal was apparently not aware of the pertinency of the 
matter of notice, a part of what is stated in this letter is relevant to the subject 
of notice: 


On 1/30/92 I wanted to close the files on the two lots or Yellow 
Squash .. . and it was shortly after that I received the notice that the 
675 lugs of yellow squash as (sic) donated to World Opportunities 
because the inspection had shown that it had failed to grade U.S.#1. 


The statement of the other broker, Mark J. Vestal of Western Pacific 
Produce, is also included as an exhibit to the report of investigation, and 
contains only the following which might be thought relevant to the subject of 
notice: 


THE PRODUCT ARRIVE (sic) AT IT’S (sic) DESTINATION IN 
LOS ANGELES WITH 100% DEFECTS ON BOTH LOADS. THE 
PRODUCT WAS DISPOSED OF AND AN ACCOUNTING OF 
LOSS AND LABOR WAS FAXED TO WESTERN PACIFIC WHO 
IN TURN FAXED THE DOCUMENT ON TO ADOBE PRODUCE. 


*Welchel Produce Co. v. Rosenberg, 15 Agric. Dec. 452 (1956). 
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This statement speaks only of a notice that was given after the product was 
disposed of, which, of course, would not be timely. Both of the statements 
quoted above are inconclusive as to whether timely notice was given because 
they do not exclude the possibility that notice might have been given at the 
time of the inspections, and that such notice was simply not mentioned by the 
two brokers in their letters to this Department due to a failure to recognize 
the importance of mentioning it. 

The determinative factor as to this issue, however, is not the inconclusive 
statements of the brokers. It is rather the complete failure of respondent to 
address the issue of notice in even the most oblique fashion. Respondent had 
the burden of proof as to notice, a burden that exists in every case involving 
the allegation of breach of contract. However, respondent did not even allege 
that prompt notice of breach was given. We conclude that respondent has 
failed to prove that prompt notice of the breach was given, and is therefore 
barred from any remedy. 

The harshness of this conclusion in a case in which product is stated by 
reasonably prompt federal inspections to have arrived in such poor condition 
is apparent. However, the application of the rule cannot be avoided in this 
case, and, in our opinion, no attempt should be made to avoid it. Although 
federal inspections might be thought to "freeze" the condition of perishable 
goods so as to create a situation similar to that which exists as to hard goods, 
and thus allow a large expansion of the period available for prompt notice, 
there are compelling reasons why this should not be the case. The 
Department has established an appeal process as to its inspections. The very 
existence of this appeal process is an admission by this Department that 
federal inspections can be wrong. Failure to give prompt notice as to a 
breach indicated by a federal inspection cuts the seller off from access to this 
appeal process. Moreover, if we apotheosize the federal inspection by 
allowing its conclusions to effectively stand in place of the perishable product, 
and transform the situation into one analogous to that which exists as to hard 
goods, we open the door to possible corruption of federal inspectors, or 
suspicion of corruption. This would be a grave disservice to a group of civil 
servants who have been virtually free of any hint of corruption over the many 
years of the existence of the inspection service. In spite of the harshness of 
decisions such as this, we cannot allow buyers, just because a product has 
been inspected, to keep quiet about an apparent breach until all opportunity 
to check on the accuracy of an inspection has passed."° 


"In Hunts Point Tomato Co., Inc. v. Maryland Fresh Tomato Co., Inc., 47 Agric. Dec. 773 
(1988), we cited cases which, in the past, had allowed a somewhat more expanded period for 
notice of breach when a federal inspection had been made, and stated that: 
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Since respondent is barred from any remedy for breach, complainant is 
entitled to the fair market value of the squash at time of arrival." 
Complainant submitted multiple invoices showing that it sold similar product 
for prices averaging $6.09 per lug f.o.b. Nogales, at or near the time of the 
arrival of the subject squash. Market reports for Los Angeles on December 
26, show straight necked yellow squash selling for $6.00 to $9.00, mostly $6.00 
per lug. We conclude that the value of the squash in Los Angeles on 
December 26, 1991, was $6.00 per lug. In computing a reasonable price in 
open sales we commonly allow the buyer the cost of freight, if applicable, and 
a reasonable profit of 15 percent.’ Respondent cited us to a computation 
of damages which it stated was attached to its counterclaim, and which 
presumably would show freight charges. However, the attachment was 
missing from both copies of the answer furnished to this Department. We 
know of no way to allow freight to respondent.’? At $6.00 per lug the 675 
lugs of squash had a market value of $4,050.00. Allowing respondent a 15 
percent profit, or $607.50, leaves $3,442.50 as the reasonable value of the 
squash. Respondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act. The counterclaim should be dismissed. 
























where a neutral inspection was made shortly following arrival we are confronted with 
a situation which bears some resemblance to the sale of hard goods. The inspection 
preserves definite proof of the condition of the commodity at or near the time of 
arrival. 







To the extent that Hunts Point Tomato Co., Inc. together with the cases cited therein are 
inconsistent with the conclusions of this case they are overruled. 











"Under the "price after sale" terms of the contract respondent was obligated to negotiate 
a price with Adobe after sales were completed. There is no showing on this record that this ever 
occurred. Accordingly, under UCC 2-305(1) the price is a reasonable price. See Eustis Fruit Co., 
Inc. v. The Auster Co., Inc., 51 Agric. Dec. 865 at 877 (1991); Bonanza Farms, Inc. v. Tom Lange 
Co., Inc., 51 Agric. Dec. 839 at 846 (1991); M. Offutt Co., Inc. v. Caruso Produce, Inc., 49 Agric. 
Dec. 596 (1990); Dennis Produce Sales, Inc. v. Caruso-Ciresi, Inc., 42 Agric. Dec. 178 (1983); 
Northwest Fruit Sales v. The Norinsberg Corporation, 39 Agric. Dec. 1556 (1980); and Slayman 
Fruit Co. v. Wholesale Produce Supply, Inc., 30 Agric. Dec. 1751 (1971). 















"See M. J. Duer & Co., Inc. v. The J. F. Sanson & Sons Co. and C. H. Robinson Co., 49 Agric. 
Dec. 620 (1990). 










The Red Book Newsflash publishes freight rates between major markets, but the January 
2, 1992 issue, covering rates prevailing December 24 - 30, 1991, shows no quotations from 
Arizona to Los Angeles. In addition, this publication shows only rates for full truck loads, and 
we would have no way of assigning a rate to the partial loads involved in this proceeding. 
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Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act “the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.'* Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.'° We have determined that a reasonable 
rate is 10 percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,442.50, with interest thereon at the rate of 10% 
per annum from February 1, 1992, until paid. 

Copies of this order shall be served upon the parties. 


RIVER VALLEY MARKETING, INC. v. TOM LANGE COMPANY, INC. 
PACA Docket No. R-93-126. 
Decision and Order issued June 16, 1994. 


Waiver of implied warranty of merchantability. 


Parties have the right to contract for waiver of the suitable shipping condition warranty as it 
applies to specific defects. However, in order to have an effective waiver of the implied warranty 
of merchantability, the requirements of section 2-316 of the Uniform Commercial Code must be 
met. The implied warranty of merchantability will apply unless the parties expressly exclude or 
modify the warranty by the use of conspicuous language which mentions the word 
“merchantability”. 


Kimberly Hart, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, CA, for Complainant. 
Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 


“L & N Railroad Co. v. Sloss-Sheffield Steel & Iron Co., 269 U.S. 217 (1925); L & N Railroad 
Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). 


"See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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formal complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,419.18 in connection with a transaction 
involving iceberg lettuce, a perishable agricultural commodity, in interstate 
commerce. A copy of the report of investigation prepared by the Department 
was served upon each of the parties. Respondent filed an answer, denying the 
allegations of the complaint. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) is applicable. Pursuant to such procedure, the report of 
investigation is considered part of the evidence in this case, as are the 
complaint and answer. The parties were given an opportunity to submit 
additional evidence in the form of verified statements and to file briefs. 
Complainant elected to file an opening statement, respondent filed an 
answering statement and complainant filed a statement in reply. Both parties 
elected to file briefs. 


Findings of Fact 


1. Complainant, River Valley Marketing, Inc., is a corporation whose 
mailing address is P.O. Box 4460, Salinas, California 93912. 

2. Respondent, Tom Lange Company, Inc., is a corporation whose mailing 
address is P.O. Box 19261, Springfield, Illinois 62794-9261. At the time of the 
transaction alleged herein, respondent was licensed under the Act. 

3. Complainant, on or about March 20, 1992, sold to respondent by oral 
contract in the course of interstate commerce, 429 cartons of iceberg lettuce, 
being a perishable agricultural commodity at the FOB contract price of 
$2,921.50. The produce was sold on an FOB no grade sale basis with good 
delivery standards applying, excluding bruising and/or discoloration following 
bruising and internal and external tipburn. The produce was received and 
accepted by respondent on March 23, 1992, and a federal inspection was 
obtained on that same day. The pertinent results of the inspection are as 
follows: 


Applicant: A.J. Rinella & Co., Inc. 
Shipper: Tom Lange Co. 
Inspection site: Applicant’s warehouse 
Inspection date: March 23, 1992 
Temperatures: 41 to 42 degrees 
Product: Lettuce, iceberg 
Origin: CA 

# of containers: 420 cartons 


Offsize /defects: Quality: Generally fresh and crisp; 
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42% average defects for discoloration 

following bruising (21-50%); 18% average 
defects for bruising occurring as flattened 

and out of shape heads (8-29%); 3% average 
defects for russet spotting (0-13%); 5% average 
defects for tipburn (0-8%); 5% average defects 
including 5% serious damage for decay of 

head leaves (0-13%); checksum 71% average 
defects including 5% serious damage. 


Other: Decay in early stages; average 65% hard or firm; 
average 35% fairly firm 


Grade: Fails to Grade US No. 1 only account 
condition. 
Remarks: Most cartons bowed or indented 1/2 to 3 


inches in from tops, bottoms and or sides 

of cartons. Many cartons also torn and/or 
printed markings scuffed off cartons - 

reported at applicant’s request. 


4. Based on the results of the inspection, respondent communicated to 
complainant that it was refusing to keep the produce. Complainant agreed to 
have the produce diverted to Thomas Colace Co. in Philadelphia, PA on 
March 24, 1992, where it was sold on complainant’s behalf who is considered 
to have been acting as an agent for respondent. Complainant alleges that 
respondent was unjustified in its refusal to keep the produce since the parties 
had negotiated the particular waiver language for bruising and discoloration 
following bruising. Complainant is seeking to recover the contract price less 
the amount that the produce was eventually sold for plus freight charges 
incurred in diverting the shipment to Philadelphia, PA or $3,419.18. 
Respondent has failed to pay complainant the contract price for the produce. 

5. The formal complaint was filed on November 21, 1992, which is within 
nine months from when the cause of action accrued herein. 


Conclusions 


Complainant alleges that respondent ordered, received and wrongfully 
rejected the produce upon its arrival after obtaining the inspection results. 
Complainant asserts that the parties specifically contracted that good delivery 
standards would apply excluding bruising and/or discoloration following 
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bruising and internal and external tipburn. Complainant also contends that 
it verbally disclosed to respondent prior to shipment that iceberg lettuce at the 
point of production was revealing the results of bruising and/or discoloration. 
As the moving party, complainant bears the burden of proving its case. La 
Casita Farms, Inc. v. Johnson City Produce Co., 34 Agric. Dec. 506 (1975); 
New York v. Sandler, 32 Agric. Dec. 702 (1973). The party with the burden 
of proof must meet the preponderance of evidence test. A.D. McGinnis 
Produce v. Pinder’s Produce Co., 28 Agric. Dec. 249 (1969). 

Complainant has submitted a copy of the invoice, bill of lading as proof of 
the agreement between the parties. Respondent admits that it ordered and 
received the produce but claims that the produce was in breach of the implied 
warranty of merchantability. The invoice does indicate the language which 
comports with complainant’s allegation of the waiver language. The pertinent 
language states “all lettuce sales sold fob no grade with good delv. stds 
excluding bruising and/or discoloration from bruising also excluding internal 
and external tipburn." 

Respondent asserts that it had the produce inspected at the point of arrival 
and promptly rejected upon receipt of the inspection results. Respondent 
denies that complainant ever informed it prior to shipment that the iceberg 
lettuce was revealing the results of bruising and/or discoloration. Respondent 
admits that it agreed to the contract provision excluding bruising and/or 
discoloration following bruising but states that the produce was still in breach 
of the implied warranty of merchantability. 

Respondent does not deny that it ordered and received the produce nor 
does either party deny that the produce was rejected by respondent. Although 
complainant alleges that it verbally disclosed to respondent prior to shipment 
that the iceberg lettuce was showing the results of bruising and/or 
discoloration, there is no independent evidence contained in the file to support 
this allegation. Absent some persuasive proof in light of respondent’s denial, 
we cannot afford credibility to complainant’s allegation. Accordingly, we find 
that complainant has carried its burden of proving that the produce was 
ordered, received and rejected by respondent. Complainant has also proven 
that the parties specifically contracted for the waiver language as contained on 
the pertinent invoice. However, complainant has not carried its burden of 
proving that it verbally disclosed to respondent prior to shipment that the 
iceberg lettuce was showing the results of bruising and/or discoloration. 

Although complainant did not raise the issue of acceptance, we find it 
necessary to clarify this issue before resolving the issue of rejection. The act 
of unloading produce from the transport vehicle constitutes acceptance. See 
M. J. Duer & Co., Inc. v. The J. F. Sanson & Sons Co. and C. H. Robinson 
Co., 49 Agric. Dec. 620 (1990); Theron Hooker Co. v. Ben Gatz Co., 30 Agric. 
Dec. 1109 (1971); 7 C.F.R. § 46.2(dd)(1). In this instance, the evidence 
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reveals that the produce was unloaded upon its arrival on March 23, 1992, 
which was the same day that the federal inspection took place. After the 
inspection and rejection by respondent, the produce was picked up by a 
transport company on March 24, 1992, and diverted to Thomas Colace 
Produce in Philadelphia, Pennsylvania pursuant to complainant’s instructions. 

There are limited circumstances where unloading the produce from the 
transport vehicle will not be viewed as an acceptance such as when the 
produce is unloaded in order to perform an inspection as long as the produce 
is reloaded within a reasonable amount of time th «after. Pope Packing & 
Sales v. Santa Fe Veg. Growers Coop Ass’n., 38 Agri ec. 101 (1979). In this 
case, there is nothing in the file to indicate the circumstances under which the 
produce was unloaded from the vehicle. There is nothing to indicate that the 
produce could not have been inspected on the transport vehicle or that 
respondent had no other choice but to unload for purposes of the inspection. 

Based on the particular circumstances of this case, there is simply no 
evidence to prove that this particular exception should apply to respondent. 
Therefore, we must find that respondent accepted the produce by virtue of its 
unloading. 

The evidence indicates that respondent contacted complainant once it 
received the inspection results. Respondent notified complainant that it was 
rejecting the produce based upon its unmerchantability. Complainant does 
not deny that respondent provided the inspection results at the same time that 
it communicated its attempted rejection of the produce. However, 
complainant asserts that it refused to accept respondent’s rejection but agreed 
to find have the produce diverted to another seller in an attempt to mitigate 
damages.’ Complainant also asserts that it notified respondent that it was 
still holding it responsible for the contract price based on its wrongful 
rejection. 

Sectic1 46.2(bb) of the Regulations (7 C.F.R. § 46.2(bb)) states that any 
rejection iollowing acceptance is considered as a rejection without reasonable 
cause or a wrongful rejection. Section 2-607 of the Uniform Commercial 
Code states that acceptance of goods by a buyer precludes rejection of the 
goods accepted. Thes: two provisions are not viewed as being inconsistent 


"Section 2-401(4) of the U.C.C. states that a wrongful or rightful but not an ineffective 
rejection revests title to goods in the seller whether it accepts the rejection or not. See Bruce 
Church, Inc. v. Tested Best Foods Division of Kane-Miller Corp. and/or Frank C. Crispo, Inc., 28 
Agric. Dec. 377 (1969). The evidence is clear that complainant clearly communicated to 
respondent in a timely manner and in unmistakable terms that it was rejecting the produce. 
There is no doubt that there was an effective rejection, albeit a wrongful rejection. It is of no 
consequence that complainant refused to accept the rejection since the title to the goods 
automatically revested itself in the seller once there was an effective rejection. 
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because, under both the Regulations and the U.C.C., the buyer is viewed as 
having accepted the produce and all the consequences that follow as a result 
of acceptance pursuant to the U.C.C. still apply. The reason for this 
difference is the fact that the Regulations were enacted 50 years prior to the 
time that the Uniform Commercial Code was enacted. A buyer who 
accepts produce becomes liable to the seller for the full purchase price 
thereof, less any damages resulting from any breach of contract by the seller. 
Norden Fruit Co., Inc. v. E D P Inc., 50 Agric. Dec. 1865 (1991); Granada 
Marketing, Inc. v. Jos. Notarianni & Company, Inc., 47 Agric. Dec. 329 (1988); 
See also U.C.C. § 2-607. The buyer is also responsible for giving the seller 
timely notice of any breach on the seller’s part. Produce Specialists of 
Arizona, Inc. v. Gulfport Tomatoes, Inc., 42 Agric. Dec. 1194 (1985); Spudco, 
Inc. v. Yick Lung Co., Inc., 36 Agric. Dec. 715 (1977). The buyer also bears 
the burden of proving breach and/or damages after receipt and acceptance of 
produce. Santa Clara Produce, Inc. v. Caruso Produce, Inc., 41 Agric. Dec. 
2279 (1982). Normally, there is a warranty of suitable shipping condition in an 
fob sale such as the one involved herein (7 C.F.R. § 46.32(i)). Under the 
warranty, the commodity is warranted to be in a condition "which if the 
shipment is handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties" (7 C.F.R. § 46.43(j)). The rationale for this 
tule is the following: "Whether the commodity, at the time of billing, was in 
good enough condition to travel to destination without abnormal deterioration 
can be determined, and where the carrier provides such faulty service as may 
have damaged the commodity in transit, it becomes impossible to attribute the 
abnormal deterioration found at destination to the condition at the time of 
billing". Harvest Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 
703 (1980). 

Complainant alleges that respondent cannot use the inspection results to 
show that the produce was not in suitable shipping condition because the 
inspection report shows that the majority of defects recorded were as a result 
of bruising and/or discoloration following bruising which were expressly 
waived by the parties. Complainant is also of the opinion that these particular 
defects cannot be considered at all in determining whether a breach occurred 
on its part. On the other hand, respondent asserts that the waiver language 
does not exclude the implied warranty of merchantability as provided for in 
section 2-314 of the U.C.C. which was breached by complainant. 

The evidence is clear that the parties mutually agreed to expressly waive 
the suitable shipping condition warranty as to the bruising and/or 
discoloration following bruising. Therefore, complainant is correct in its 
assertion that respondent cannot use the inspection results to show that the 
produce was not in suitable shipping condition upon shipment. This is so 
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because the inspection report shows that the majority of defects recorded were 
as a result of bruising and/or discoloration following bruising and those 
defects were expressly waived by the parties. Respondent alleges that 71% 
total average defects as revealed by the inspection rendered the product 
unmerchantable despite the waiver language agreed upon by the parties. 
Section 2-314 of the U.C.C. states the following pertinent language: 


(1) Unless excluded or modified (Section 2-316), a warranty that the 
goods shall be merchantable is implied in a contract for their sale if the 
seller is a merchant with respect to goods of that kind. . . . 


(2) | Goods to be merchantable must be at least such as 


(a) pass without objection in the trade under the contract 
description; and 


(b) in the case of fungible goods, are of fair average quality 
within the description; and 


(c) are fit for the ordinary purposes for which such goods 
are used.... 


In addition section 2-316 of the U.C.C. states the following: 


(2) Subject to subsection (3), to exclude or modify the implied 
warranty of merchantability or any part of it the language must 
mention merchantability and in case of a writing must be conspicuous, 
and to exclude or modify any implied warranty of fitness the exclusion 
must be by a writing and conspicuous. Language to exclude all implied 
warranties of fitness is sufficient if it states, for example, that "There 
are no warranties which extend beyond the description on the face 
hereof." 


A review of the evidence shows that complainant can produce no written 
e: .ence that there was any type of waiver of the implied warranty of 
merchantability agreed upon by the parties in accordance with the 
requirements of section 2-316 of the U.C.C. The waiver language contained 
on the invoice speaks only of bruising and/or discoloration following bruising 
and tipburn but does not specifically or conspicuously waive the implied 
warranty of merchantability. Since there is no proof that the implied warranty 
of merchantability was waived, it remained intact. A review of _ the 
inspection report shows that there was a total of 60% average defects for 
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bruising and discoloration following bruising, 3% average defects for tipburn, 
3% average defects for russet spotting and 5% average defects for decay for 
a total of 71% average defects on the entire load. While it is clear that 
respondent contracted for the exclusionary language regarding the bruising, 
discoloration and tipburn, there is a certain point where the product becomes 
unmerchantable to the point that it is in breach of the implied warranty of 
merchantability. We are of the opinion that 71% average defects constitutes 
a breach of the implied warranty of merchantability. While we understand 
that it is standard industry practice to exclude for bruising and discoloration 
following bruising for lettuce, there remains the expectation that the lettuce 
will arrive in a merchantable condition as defined in section 2-314 of the 
U.C.C.. Based on our review of the evidence, we find that respondent has 
carried its burden of proving that there was a breach of the implied warranty 
of merchantability on complainant’s part, thereby warranting damages. 

The measure of damages for breach of warranty is the difference at the 
time and place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted, unless special 
circumstances show proximate damages of a different amount. U.C.C. § 2- 
714(2). 

The first and best method of ascertaining the value the goods would have 
had if they had been as warranted is to use the average price as shown by the 
Market News Service Reports. Pandol Bros., Inc. v. Prevor Marketing 
International, Inc., 49 Agric. Dec. 1193 (1990). Accordingly, we have consulted 
the market quotes for the Hunts Point Terminal Market in the Bronx, New 
York for March 23, 1992, and we find that the use of these quotes to be 
appropriate. The quotes reveal that iceberg lettuce originating from Arizona 
packed in cartons of 24’s were selling for a range of $10.00-$12.00 on the date 
of acceptance, March 23, 1992. Since the evidence indicates that the parties 
bargained for less than perfect produce, hence the exclusionary language, we 
feel that it is only fair to use the lower price of $10.00 in determining the 
value of goods as warranted. Therefore, the value of goods as warranted is 
obtained by multiplying $10.00 by the number of cartons sold, 420, for a total 
value of $4,200.00. 

The value of goods accepted is best shown by the gross proceeds of a 
prompt and proper resale. R. F. Taplett Fruit & Cold Storage Co. v. Chinook 
Marketing Co. et. al., 39 Agric. Dec. 1537 (1980). In this instance, the 
complainant acted properly in taking possession of the goods after 
respondent’s wrongful rejection and diverted the produce to another seller in 
Philadelphia, Pennsylvania in order to mitigate damages. At that point, the 
complainant was viewed as acting as an agent on behalf of the respondent. 
The accounting submitted by'complainant shows that complainant effected a 
prompt and proper resale and therefore will be accepted as accurate. The 
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accounting shows that the gross proceeds from the resales totalled $1,439.50. 
Therefore, the value of goods accepted equals $1,439.50. 

In order to compute the damages for breach of warranty, we must subtract 
the value of goods accepted, $1,439.50, from the value of goods as warranted, 
$4,200.00, for a total of $2,760.50. 

We must now deduct respondent’s damages of $2,760.50 from the contract 
price of $2,921.50, for a total of $161.00. Respondent is liable to complainant 
in the amount of $161.00 for the contract price. 

In addition, complainant has requested that it be compensated for freight 
charges incurred as a result of respondent’s wrongful rejection. Complainant 
has submitted a copy of the freight bill totalling $1,565.00. Section 1-103 of 
the U.C.C. states that common law principles of equity apply to the Uniform 
Commercial Code. 

We feel that principles of equity dictate that complainant should be 
compensated for the freight costs incurred as a direct result of respondent’s 
wrongful rejection. Therefore, we will allow complainant to recover freight 
costs in the amount of $1,565.00 from respondent. As previously stated, 
respondent is liable to complainant for the amount of $161.00 by virtue of its 
acceptance of the produce. In total, respondent is liable to complainant in the 
amount of $1,726.00 in connection with this transaction which is the sum of 
$161.00 plus $1,565.00. Failure to pay this sum to complainant is a violation 
of section 2 of the Act. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,726.00, with interest thereon at the rate of 10 
percent per annum from May 1, 1992, until paid. 

Copies of this order shall be served upon the parties. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


MISCELLANEOUS ORDERS 


In re: LLOYD MYERS CO., INC. 

PACA Docket No. D-88-547. 

and 

In re) LLOYD MYERS CO., INC. and/or LLOYD MYERS, d/b/a LLOYD 
MYERS CO., INC. 

PACA Docket No. D-89-539. 

Order Lifting Stay Order filed April 18, 1994. 


Andrew Y. Stanton, for Complainant. 

Leighton P. Clark, Phoenix, AZ, for Respondent(s). 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The Order previously filed 
On March 27, 1992, shall become effective on the 30th day after service of this 
Order on Respondents. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT 


DEFAULT DECISIONS 


In re: RUSHTON & COMPANY, INC. 
PACA Docket No. D-93-544. 
Decision and Order filed November 3, 1993. 


Failure to file an answer - Failure to make full payment promptly - Willful, repeated and 
flagrant violations. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act,” instituted by a complaint filed on August 6, 1992, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period of December 9, 1992, through Decision 19, 1992, respondent 
faile-1 to remit $8,308.07 of net proceeds due to four consignors for six lots of 
fresh fruits and vegetables received on consignment in foreign commerce. It 
is aiso alleged in the complaint that during the period of September 10, 1992, 
through December 26, 1992, respondent purchased, received and accepted, in 
interstate and foreign commerce, from thirty sellers, 122 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balance thereof in the 
total amount of $880,155.22. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Rushton & Company, Inc., is a corporation whose 
business mailing address is 11 Embarcadero, West S-230, Oakland, California 
94607. 


re 
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2. Pursuant to the licensing provisions of the PACA, license number 
177113 was issued to respondent on July 16, 1958. This license was 
terminated on July 16, 1993, pursuant to Section 4(a) of the PACA (7 U.S.C. 
§ 499b(a)), when respondent failed to pay the required annual renewal fee. 

3. On January 25, 1993, respondent filed a voluntary petition pursuant to 
Chapter 7 of the Bankruptcy Code (11 U.S.C. § 700 et seq) in the United 
States Bankruptcy Court for the Northern District of California. This petition 
has been designated Case No. 93-40514-NT. 

4. As more fully set forth in paragraph 4 of the complaint, during the 
period of December 9, 1992, through December 19, 1992, respondent failed 
to remit $8,308.07 of net proceeds due to four consignors for six lots of fresh 
fruits and vegetables received on consignment in foreign commerce. As more 
fully set forth in paragraph 5 of the complaint, during the period of September 
10, 1992, through December 26, 1992, respondent purchased, received and 
accepted, in interstate and foreign commerce, from thirty sellers, 122 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $880,155.22. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 4, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


‘ 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural) Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. | 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties 

[This Decision and Order became final January 3, 1994.-Editor] 
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In re) M & H FRESH FRUITS, INC. 
PACA Docket No. D-93-532. 
Decision and Order filed November 5, 1993. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act,” instituted by a complaint filed on June 4, 1993, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June through December 1991, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from nineteen 
sellers, 45 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $388,875.47. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. 1.139). 


Findings of Fact 


1. Respondent, M & H Fresh Fruits, Inc., is a corporation, whose business 
address is P. O. Box 3777 Edinburg, Texas 78540. 

2. Pursuant to the licensing provisions of the Act, license number 870533 
was issued to respondent on January 20, 1987. This license was suspended on 
April 21, 1992, for failure to pay reparation awards, and was terminated on 
January 20, 1993 pursuant to Section 4(a) of the Act (7 U.S.C. 499d(a)) when 
respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph III of the complaint, during the 
period June through December 1991, respondent purchased, received, and 
accepted, in interstate and foreign commerce, from nineteen sellers, 45 lots 
of fruits and vegetables, all being perishable agricultural commodities, but 
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failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $388,875.47. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final January 10, 1994.-Editor]} 


In re: HELD FARM & PRODUCE CO., INC. 
PACA Docket No. D-93-523. 
Decision and Order filed November 18, 1993. 


Failure to file an answer - Failure to make full payment - Willful, flagrant and repeated 
violations. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et. seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on February 1, 1993, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
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during the period November 1991 through August 1992, respondent 
purchased, received and accepted in interstate commerce, from 39 sellers, 177 
lots of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $736,124.22. 

On March 1, 1993, a copy of the complaint that had been sent by certified 
mail to respondent at 1829 Main Street, Pittsburgh, Pennsylvania, was 
returned unclaimed. The complaint was then served by: (1) regular mail letter 
to respondent at the same address; and (2) certified mail letter to respondent 
at 21st and Smallman Street, Pittsburgh Terminal Building, Pittsburgh, 
Pennsylvania. 

The time for filing an answer admitting, denying, or explaining each of the 
allegations of the complaint in accordance with Section 1.136 of the Rules of 
Practice (7 C.F.R. § 1.136) having run, and upon the motion of the 
complainant for issuance of the Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant to Section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent Held Farm & Produce Co., Inc. is a corporation organized 
and existing under the laws of the State of Pennsylvania. Its business and 
mailing address at all times material herein was 21st and Smallman Street, 
Pittsburgh Terminal Building, Pittsburgh, Pennsylvania 15222. Its current 
mailing address is 1829 Main Street, Pittsburgh, Pennsylvania 15215. 

2. At all times material herein, respondent was licensed under the 
provisions of the PACA. License number 911251 was issued to respondent on 
June 17, 1991. .This license terminated on June 17, 1993, when the annual 
renewal fee was not paid. 

3. As more fully set forth in paragraph III of the complaint, during the 
period November 1991 through August 1992, respondent purchased and 
accepted from thirty-nine sellers in interstate and foreign commerce, 177 lots 
of perishable agricultural commodities, but failed to make full payment of the 
agreed purchase prices in the total amount of $736.124.22. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
177 transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 
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Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after the Decision becomes 
final. Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision will become final without further proceeding 35 days after 
service unless appealed to the Secretary by a party to the proceeding within 
30 days after service, as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final January 11, 1994.-Editor] 


Inre: J & J PRODUCE COMPANY, INC. 
PACA Docket No. D-93-547. 
Decision and Order filed December 9, 1993. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on August 18, 1993, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1992 through February 12, 1993, respondent 
purchased, received and accepted, in interstate commerce, from 42 sellers, 113 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $332,998.17. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
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Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, J & J Produce Company, Inc., is a corporation organized 
and existing in the State of Illinois and whose business mailing address is 
11100 West Addison Street, Franklin Park, Illinois. 

2. Pursuant to the licensing provisions of the Act, license number 701483 
was issued to respondent, on April 30, 1970. This license was terminated on 
April 30, 1993 pursuant to Section 4(a) of the Act (7 U.S.C. 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period November 1992 through February 12, 1993 respondent purchased, 
received and accepted in interstate commerce. from 42 sellers, 113 lots of 
fruits and vegetables, all being perishable agric:. iural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $332,998.17. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
113 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

P.;suant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final Ji uary 28, 1994.-Editor]} 
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In re: NORTH COAST PRODUCE, INC. 
PACA Docket No. D-94-501. 
Decision and Order filed January 25, 1994. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on October 1, 1993, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that, 
during the period of October 1992 through January 1993, respondent failed to 
make full payment promptly to seven consignors of the net proceeds in the 
total amount of $35,619.56 for 12 lots of perishable agricultural commodities, 
which respondent received and accepted in interstate commerce and handled 
for their respective accounts. It is also alleged in the complaint that, during 
the period of August 1992 through February 1993, respondent purchased, 
received and accepted 142 lots of perishable agricultural commodities from 36 
sellers but failed to make full payment promptly in the amount of $718,941.99. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. §1.139). 


Findings of Fact 


1, Respondent, North Coast Produce, Inc., is a corporation whose 
business address is 2614 East 37th Street, Cleveland, Ohio 44115 and its last 
known mailing address is 2501 Euclid Heights Boulevard, Cleveland, Ohio 
44106. 

2. Pursuant to the licensing provisions of the PACA, license number 
921586 was issued to respondent on August 3, 1992. This license was 
terminated on August 3, 1993, pursuant to Section 4(a) of the PACA (7 
U.S.C. §499b(a)), when respondent failed to pay the required annual renewal 
fee. 
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3. As more fully set forth in paragraph 3 of the complaint, during the 
period of October 1992 through January 1993, respondent failed to make full 
payment promptly to seven consignors of the net proceeds in the total amount 
of $35,619.56 for 12 lots of perishable agricultural commodities, which 
respondent received and accepted in interstate commerce and handled for 
their respective accounts. 

4. As more fully set forth in paragraph 4 of the complaint, during the 
period of August 1992 through February 1993, respondent purchased, received 
and accepted 142 lots of fruits and vegetables, all being perishable agricultural 
commodities, from 36 sellers but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of $718,941.99. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 12 
transactions set forth in Finding of Fact No. 3, above, and its failure to make 
full payment promptly with respect to the 142 transactions set forth in Finding 
of Fact No. 4, above, constitutes willful, repeated and flagrant violations of 
Section 2 of the Act (7 U.S.C. § 499b), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. §499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. _ 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §1.139 and 1.145), 

Copies hereof shall be served upon the parties. 
[This Decision and Order became final March 9, 1994.-Editor] 
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In re: J. J. DARLINGS FRUIT and PRODUCE, INC. and/or THE 
OPPENHEIM GROUP, LTD. 

PACA Docket No. D-94-505. 

Decision and Order filed February 8, 1994. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


Julie Cook, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on October 19, 1993, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 17, 1989 through February 7, 1992, respondents 
purchased, received and accepted, in interstate commerce, from 11 sellers, 167 
lots of furits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $234,164.76. 

A copy of the complaint was served upon respondents which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, J. J. Darlings Fruit and Produce, Inc., is a corporation 
organized and existing in the State of Massachusetts and whose business 
mailing address is 10A Mitchell Road, Ipswich, Massachusetts 01938. 

2. Pursuant to the licensing provisions of the Act, license number 851036 
was issued to respondent, on April 22, 1985. This license was terminated on 
April 22, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

3. Respondent, The Oppenheim Group, Ltd.; is a corporation organized 
and existing in the State of Massachusetts and whose business mailing address 
is 10A Mitchell Road, Ipswich, Massachusetts 01938. 

4. Pursuant to the licensing provisions of the Act, license number 910880 
was issued to respondent, on April 3, 1991. This license was terminated on 
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April 3, 1992, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual renewal fee. 

5. On January 24, 1992, The Oppenheim Group, Ltd., doing business as 
J. J. Darlings Fruit & Produce and as J. J. Darlings filed a Voluntary Petition 
pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1100 et seq.) in 
the United States Bankruptcy Court for the District of Massachusetts. This 
petition has been designated Case No. 92-10727. 

6. On February 10, 1992, Jeffrey Oppenheim doing business as The 
Oppenheim Group and as J. J. Darlings Fruit & Produce filed a Voluntary 
Petition pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1100 et 
seq.) in the United States Bankruptcy Court for the District of Massachusetts. 
This petition has been designated Case No. 92-11236. 

7. As more fully set forth in paragraph 4 of the complaint, during the 
period August 17, 1989 through February 7, 1992 respondents purchased, 
received and accepted in interstate commerce, from 11 sellers, 167 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $234,164.76. 


Conclusions 


Respondents’ failure to make full payment promptly with respect to the 
167 transactions set forth in Finding of Fact No. 7, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondents have committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 21, 1994.-Editor] 
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In re: A. REICH & SONS, INC. 
PACA Docket No. D-93-535. 
Decision and Order filed February 7, 1994. 


Admission of material allegations - Admissions through voluntary bankruptcy petition - Willful, 
flagrant and repeated violations - Failure to make full payment promptly. 


Andrew Stanton, for Complainant. 
Joel Pelofsky, Kansas City, MO, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "PACA," instituted by a complaint filed on June 22, 1993, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It was alleged in the complaint that 
respondent had committed willful, flagrant and repeated violations of section 
2 of the PACA (7 U.S.C. § 499b) by failing to make full payment promptly to 
22 sellers for purchases of 215 lots of perishable agricultural commodities in 
the course of interstate and foreign commerce in the amount of $434,000.63 
during the period July 1992 through October 1992. The complaint also 
alleged that on October 23, 1992, respondent filed a voluntary petition in 
bankruptcy under Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101 et 
seq.) in the United States Bankruptcy Court for the District of Kansas, 
designated as Case No. 92-41941. The complaint requested that, as a result 
of respondent’s violations, a finding be made that respondent had committed 
willful, repeated and flagrant violations of section 2(4) of the PACA (7 U.S.C. 
§ 499b(4)) and that the facts and circumstances of respondent’s violations be 
published. 

Respondent has filed an answer in which it admits that it failed to make 
full payment promptly, but denies that the complaint correctly sets forth the 
names of the creditors and the amounts owed. Respondent acknowledges that 
it filed a bankruptcy petition but alleges that during the administration of the 
bankruptcy case, it established a trust fund of approximately $496,000.00 to 
pay eligible PACA trust beneficiaries. Respondent asserts that it has "settled" 
claims in the approximate amount of $320,000.00 and submits court orders 
dated February 24, 1993, and June 3, 1993, which approve settlement 
payments to certain PACA trust beneficiaries. -Respondent disputes the 
validity of the $82,000.00 in trust claims which allegedly remain unpaid. 

Respondent’s bankruptcy petition constitutes an admission that respondent 
has failed to pay at least $360,726.60 for the purchase of 121 lots of perishable 
agricultural commodities in interstate and foreign commerce to nine of the 
sellers set forth in the complaint. Respondent’s allegations that it has 
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established a trust fund and made certain payments to sellers, even if true, still 
leave $155,458.10 owed to eight of the nine sellers to which respondent is 
admittedly indebted. Therefore, upon the motion of the complainant for the 
issuance of a decision without hearing, the following decision is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, A. Reich & Sons, Inc. (hereinafter "respondent"), is a 
corporation organized and existing under the laws of the State of Kansas. Its 
business mailing address is P.O. Box 025700, Kansas City, Kansas 66118. 

2. Pursuant to the licensing provisions of the PACA, license number 
018552 was issued to respondent on May 13, 1932. This license terminated on 
May 13, 1993, pursuant to section 4(a) of the PACA (7 U.S.C. § 499d(a)), 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in Complainant’s Motion for Decision Without 
Hearing by reason of Admissions and Supporting Memorandum, respondent 
has admittedly failed to make full payment promptly of $360,726.60 to nine 
sellers for purchases of 121 lots of perishable agricultural commodities in the 
course of interstate and foreign commerce from July 1992 through October 
1992, of which $155,458.10 remains unpaid. 


Conclusions 


Respondent has admitted in its answer and its bankruptcy petition that it 
failed to make payment for purchases of produce, as alleged in the complaint, 
and currently owes $155,458.10. Respondent’s admitted failures to make 
payment constitute-willful, flagrant and repeated violations of section 2 of the 
PACA (7 U.S.C. § 499b). Accordingly, the following Order is issued. 


Order 


A finding is made that respondent has committed willful, flagrant, and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and such 
finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
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proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 22, 1994.-Editor] 


In re: PHILLIPS PRODUCE, INC. 
PACA Docket No. D-93-555. 
Decision and Order filed February 23, 1994. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


Andrew Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a.et seq.) (PACA), 
instituted by a complaint filed on September 20, 1993, by the Deputy Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 

The complaint alleged that during the period May 1991 through October 
1992, respondent failed to make full payment promptly to 27 sellers of the 
agreed purchase prices in the total amount of $372,946.90 for 231 lots of 
perishable agricultural commodities which it purchased, received and accepted 
in interstate commerce, in willful, flagrant and repeated violation of section 
2 of the PACA (7 U.S.C. § 499b). The complaint requested that as a 
consequence of respondent’s willful, flagrant and repeated violations, its 
license be revoked. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of complainant for the issuance of a decision without hearing by 
reason of default, the following decision and order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, Phillips Produce, Inc., is a Maryland corporation whose 
business mailing address is 16 Barnhart Drive, Hanover, Pennsylvania 17331. 

2. License number 901902 was issued to respondent on September 14, 
1990. This license was renewed annually but terminated on September 14, 
1993, when respondent failed to pay the required annual renewal fee. 
Respondent’s license has been suspended since August 11, 1992, due to its 
failure to pay a reparation award, pursuant to section 7(d) of the PACA (7 
US.C. § 499g(d)). 

3. As more fully set forth in paragraph 3 of the complaint, on October 8, 
1992, respondent filed a Voluntary Petition pursuant to Chapter 11 of the 
Bankruptcy Code (11 U.S.C. § 1101 et seq.) in the United States Bankruptcy 
Court for the Middle District of Pennsylvania (Case No. 92-02243-RJW). The 
proceeding was converted to Chapter 7 on January 27, 1993. 

4. As more fully set forth in paragraph 4 of the complaint, during the 
period May 1991 through October 1992, respondent failed to make full 
payment promptly to 27 sellers of the agreed purchase prices in the total 
amount of $372,946.90 for 231 lots of perishable agricultural commodities 
which it purchased, received and accepted in interstate commerce, in willful, 
flagrant and repeated violation of section 2 of the PACA (7 U.S.C. § 499b). 


Conclusions 


Respondent’s actions in failing to make full payment promptly for 
purchases of perishable agricultural commodities in the course of interstate 
commerce, set forth in Finding of Fact 4 above, constitute willful, flagrant and 
repeated violations of section 2 of the PACA (7 U.S.C. § 499b), for which the 
Order below is issued. 


Order 


Respondent, Phillips Produce, Inc., is hereby found to have committed 
willful, flagrant and repeated violations of section 2 of the PACA (7 U.S.C. 
§ 499b). This finding is hereby ordered published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 
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Copies hereof shall be served upon the parties. 
[This Decision and Order became final April 4, 1994.-Editor] 


In re: GARY W. FERRARI, d/b/a MEXITAL PRODUCE DISTRIBUTORS. 
PACA Docket No. D-93-551. 
Decision and Order filed March 8, 1994. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on September 9, 1993, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April 1992 through August 1992, respondent 
purchased, received and accepted, in interstate commerce, from 18 sellers, 53 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $520,658.41. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Gary W. Ferrari doing business as Mexital Produce 
Distributors, is an individual whose business mailing address is 8253 State 
Highway 111, Niland, California 92257. 

2. Pursuant to the licensing provisions of the Act, license number 900366 
was issued to respondent on December 27, 1989. This license was terminated 
on December 27, 1992 pursuant to Section 4(a) of the Act (7 U.S.C. 499d(a)) 
when respondent failed to pay the required annual renewal fee. 
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3. On October 16, 1992, respondent filed a Voluntary Petition pursuant 
to Chapter 7 of the Bankruptcy Code (11 U.S.C. § 700 et seq.) in the United 
States Bankruptcy Court for the Southern District of California. This petition 
has been designated Case No. 92-12339. 

4. As more fully set forth in paragraph 4 of the complaint, during the 
period April 1992 through August 1992 respondent purchased, received and 
accepted in interstate commerce, from 18 sellers, 53 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $520,658.41. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 53 
transactions set forth in Finding of Fact No. 4, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 18, 1994.-Editor] 


In re: PLANTAINS, INC. 
PACA Docket No. D-94-504. 
Decision and Order filed March 8, 1994. 


Failure to file an answer - Failure to make full payment promptly - License revocation. 
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Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq., hereinafter 
"PACA"), instituted by a complaint filed on October 18, 1993, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 18, 1991, through March 1, 1993, respondent 
purchased, received and accepted, in interstate and foreign commerce, from 
10 sellers, 51 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $347,271.19. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Plantains, Inc. (hereinafter "respondent"), is a corporation 
organized and existing under the laws of the State of New York, whose 
business address is 163 Attorney Street, New York, New York 10002. 

2. Pursuant to the licensing provisions of the PACA, license number 
882009 was issued to respondent on September 21, 1988, was renewed 
annually, presently is in effect, and was next subject to renewal on or before 
September 21, 1994. However, this license was suspended on August 25, 1992, 
for failure to pay a reparation order, pursuant to Section 7 of the PACA (7 
US.C. § 499g(d)). 

3. As more fully set forth in paragraph 4 of the complaint, during the 
period June 18, 1991, through March 1, 1993, respondent purchased, received 
and accepted in interstate and foreign commerce, from 10 sellers, 51 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $347,271.19. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 51 
transactions set forth in Finding of Fact No. 3, above, cor titutes wilful, 
repeated and flagrant violations of Section 2 of the PACA (7 — S.C. § 499b), 
for which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh da, after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after s ce hereof, unless appealed to the Secretary by a party to the 
procecu:: ; within thirty days after service a: »rovided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ i.139, 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 18, 1994.-Editor] 


In re: CONSOLIDATED MARKETING, INC. 
PACA Docket No. D-93-533. 
Decision and Order filed March 8, 1994. 


Failure to file an answer - Failure to make full-payment promptly - Willful, flagrant and 
repeated violations. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on June 9, 1993, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
duriz.: the period September 4, 1990, through March 31, 1992, respondent 
purcaased, received and accepted, in interstate and foreign commerce, from 
21 sellers, 1,044 lots of fruits and vegetables, all being perishable agricultural 
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commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $1,565,908.41. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Consolidated Marketing, Inc., is a corporation organized 
and existing under the laws of the State of Georgia, whose current address is 
80 Old Stratton Chase, Atlanta, Georgia 30328. 

2. Pursuant to the licensing provisions of the PACA, license number 
791196 was issued to respondent on April 24, 1979, was renewed annually, but 
terminated on April 24, 1993, pursuant to Section 4(a) of the PACA (7 U.S.C. 
§ 499d(a)) when respondent failed to pay the required annual license fee. 

3. On June 15, 1992, an Involuntary Petition pursuant to Chapter 7 of the 
Bankruptcy Code (11 U.S.C. § 700 et seq.) was filed against respondent in the 
United States Bankruptcy Court for the Northern District of Georgia. This 
petition has been designated Case No. 92-70101 JB. 

4. As more fully set forth in paragraph 4 of the complaint, during the 
period September 4, 1990, through March 31, 1992, respondent purchased, 
received and accepted in interstate and foreign commerce, from 21 sellers, 
1,044 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, in the total amount of $1,565,908.41. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
1,044 transactions set forth in Finding of Fact No. 4, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent Consolidated Marketing, Inc. has 
committed willful, flagrant and repeated violations of Section 2 of the PACA 
(7 U.S.C. § 499b), and the facts and circumstances set forth above, shall be 
published. 
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This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final April 26, 1994.-Editor] 


In re: JOE GILLESPIE, d/b/a VALLEY ROAD PRODUCE BROKERAGE. 
PACA Docket No. D-94-513. 
Decision and Order filed March 21, 1994. 


Failure to file an answer - Failure to make full payment promptly for perishable agricultural 
commodities received subject to the PACA - Willful, flagrant and repeated violations. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq., hereinafter 
"PACA"), instituted by a complaint filed on December 14, 1993, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1992 through March 1993, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 32 sellers, 
136 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $214,999.79. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, Joe Gillespie (hereinafter "respondent") is an individual 
doing business as Valley Road Produce Brokerage whose last known address 
is 601 Nappa Valley, #1037, Little Rock, Arkansas 72211. 

2. Pursuant to the licensing provisions of the PACA, license number 
921472 was issued to Valley Road Produce Brokerage, Inc. on July 17, 1993. 
This license terminated on July 17, 1993, pursuant to Section 4 of the PACA 
(7 U.S.C. § 499d) when the firm failed to pay the required annual license fee. 
The firm, however, was never actually incorporated. 

3. Respondent is not, and has never been, licensed under the PACA. 

4. On May 17, 1993, respondent filed a Voluntary Petition pursuant to 
Chapter 7 of the Bankruptcy Code (11 U.S.C. § 700 et seq.) in the United 
States Bankruptcy Court for the Eastern District of Arkansas. This petition 
has been designated Case No. 93-41061 MDS. 

5. As more fully set forth in paragraph 4 of the complaint, during the 
period September 1992 through March 1993, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 32 sellers, 136 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $214,999.79. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
136 transactions set forth in Finding of Fact No. 3, above, constitutes wilful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon parties. 
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[This Decision and Order became final May 2, 1994.-Editor] 


In re: A. CIRESI & SON, INC. 
PACA Docket No. D-93-527. 
Amended Decision and Order filed March 30, 1994. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Amended Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq., hereinafter 
"PACA"), instituted by a complaint filed on March 4, 1993, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September 1990 through July 1992, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from six sellers, 
381 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $502,564.29. 

A copy of the complaint was served upon respondent A. Ciresi & Son, 
Inc., and respondent filed an answer admitting all of the material allegations 
of the complaint. Upon the motion of the complainant for the issuance of a 
decision, the following Decision and Order is issued without further 
investigation or heafing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, A. Ciresi & Son, Inc., is a corporation organized and 
existing under the laws of the State of Connecticut, whose business address is 
320 Food Terminal Plaza, New Haven, Connecticut 06511. 

2. Pursuant to the licensing provisions of the PACA, license number 
205962 was issued to respondent on September 24, 1964. This license was 
renewed annually, is presently in effect, and is next subject to renewal on 
September 24, 1994. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September 1990 through July 1992, respondent purchased, received, 
and accepted in interstate and foreign commerce, from six sellers, 381 lots of 
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fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $502,564.29. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
381 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 

Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon the parties. 

[This Amended Decision and Order became final May 9, 1994.-Editor] 


In re: TOP FRESH, INC. 
PACA Docket No. D-93-545. 
Decision and Order filed April 4, 1994. 


Admission of material allegations - Failure to make full payment promptly - Willful, flagrant 
and repeated violations. 


Janet Heins, for Complainant. 
Jack K. Miller, Philadelphia, PA, for Respondents 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) ("Act") 
instituted by a Complaint filed on August 13, 1993, by the Deputy Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. The Complaint alleges that during the period 
from September 1992 through November 1992, Respondent, Top Fresh, Inc. 
("Top Fresh") failed to make full payment promptly to 21 sellers for 155 lots 
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of perishable agricultural commodities in the amount of $213,406.80, 
purchased, received, and accepted in interstate and foreign commerce in 
violation of 7 U.S.C. § 499b(4). 

On September 28, 1993, Top Fresh filed an Answer, in which it admitted 
failure to make full payment for produce, but contended that it had entered 
into a settlement with all of the PACA claimants who had filed timely trust 
notices. Based on Respondent’s Answer, Complainant filed a Motion for 
Decision Without Hearing by Reason of Admissions on December 27, 1993. 
On January 21, 1994, Top Fresh filed an Objection to the Motion for Decision 
and requested a hearing. 

A telephone conference was held with the parties on February 15, 1994, 
during which counsel for Respondent stated that Top Fresh had ceased 
operations and that, pursuant to the settlement agreement entered between 
Top Fresh and the PACA claimants, over $100,000 had been forwarded to the 
attorney for the creditors. Counsel for Respondent also stated that the terms 
of the settlement agreement were such that the creditors of Top Fresh agreed 
to accept less than 100% of the amounts due them as full payment of its 
obligations. 

As agreed during the telephone conference, Respondent filed, on February 
17, 1994, a copy of the settlement agreement and on February 24, 1994, filed 
additional documents showing the current amounts paid and/or proposed to 
be paid to creditors for produce under the settlement agreement. 


Findings of Fact 


1. Respondent, Top Fresh, Inc., is a corporation organized under the laws 
of the State of Pennsylvania, with a business address of 50 Hulme Ville 
Avenue, Penndel, Pennsylvania 19047, and a mailing address of Darien Street 
and Pattison Avenue, Philadelphia, Pennsylvania 19148. Top Fresh has 
ceased operations. 

2. PACA license number 870456 was issued to Top Fresh on May 31, 
1989. This license was terminated pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499d(a)) on May 31, 1993, when Top Fresh failed to pay the required 
annual renewal fee. 

3. Creditors of Top Fresh filed an action (Quaker City Produce Co., et al. 
v. Top Fresh, Inc., et al., United States District Court, Eastern District of 
Pennsylvania, Civil Action No. 93-CV-0229) to collect amounts due them for 
produce under the PACA trust provisions, but subsequently withdrew their 
trust notices pursuant to a settlement agreement with Top Fresh. 

4. Eighteen of the 21 sellers set forth in paragraph IV of the Complaint 
are parties to the settlement agreement entered between Respondent and the 
PACA trust claimants. Pursuant to the settlement agreement, $105,172.18 to 
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date has been forwarded to the attorney for the creditors of Top Fresh and 
distributed on a pro rata basis among all qualified trust beneficiaries 
participating in the settlement. The agreement also requires additional funds 
to be paid to the creditors of Top Fresh over the next three years. However, 
the terms of Respondent’s settlement with its creditors are such that the 
creditors agreed to accept less than 100% of the amounts due them for 
produce as full payment of its obligations. 


Conclusion 


Based on a careful review of the above documents and the applicable law, 
I conclude that Respondent, Top Fresh, Inc., committed willful, flagrant and 
repeated violations of section 2(4) of the PACA (7 U.S.C. § 499b(4), and issue 
an order that such violations be published. 


Discussion 


The Complaint alleges that Top Fresh failed to make full payment 
promptly to 21 sellers of produce in the total amount of $213,406.80. 
Although Respondent admitted that it failed to make full payments to 
vendors, it requests a hearing and contends that administrative action is 
inappropriate and unnecessary in this case because it has entered into a 
settlement agreement with the PACA claimants. 

The settlement agreement between Top Fresh and the PACA trust 
beneficiaries provides for payment of less than the full amounts due its 
creditors. Counsel for Top Fresh acknowledged during the February 15, 1994, 
telephone conference that the terms of the settlement agreement did not 
provide its creditors with full payment for produce purchased; instead, 
creditors of Top Fresh agreed to accept approximately 70-80% of what they 
were originally due, as the settlement agreement itself, filed with the Hearing 
Clerk on February 17, 1994, also makes clear. 

In its Objection to the Motion for Decision, Respondent maintains that it 
has settled with its creditors, and therefore no further action is warranted. 
However, this argument has been rejected by the Department on numerous 
occasions, such as in Jn re Full Sail Produce, 52 Agric. Dec. 608 (1993), where 
the Judicial Officer stated as follows: 


Respondent also suggests that since the settlement payments to its 
suppliers constitute an accord and satisfaction, there is no basis on 
which it should be sanctioned for failure to make full payment. 
However, it has been repeatedly held that a seller’s agreement to 
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accept partial payment because of the buyer’s insolvency does not 
constitute full payment or negate a violation of the PACA. 


Id. at 619. (citations omitted). 


Respondent also argues that its creditors will suffer if its license is revoked. 
Pleas for leniency on behalf of creditors were rejected in Jn re Gilardi Truck 
& Transp., Inc., 43 Agric. Dec. 118 (1984): 


Respondent argues that it would be detrimental to its creditors if it 
were forced to discontinue its business. Such arguments are frequently 
made and routinely rejected. Even where creditors of a respondent 
personally appear to urge the Department to permit the violator to 
continue in business, so that the violator will be able to make 
additional payments to the creditors, the Secretary routinely rejects 
such pleas for leniency made by creditors since the Secretary must 
consider the broader public interest, involving thousands of suppliers 
and licensees throughout the country. If lenient sanctions were 
imposed in the case of serious and flagrant violations of the Act for the 
benefit of a few of respondent’s creditors, the sanctions would not have 
a strong deterrent effect and, therefore, such a policy would be 
contrary to the public interest. 


Id. at 142. Moreover, it is the "goal [of the Act] that only financially 
responsible persons should be engaged in the perishable agricultural 
commodities industry." Marvin Tragash Co., Inc. v. United States Dep't of 
Agriculture, 524 F.2d 1255, 1257 (Sth Cir. 1975). 

Respondent has admitted that it failed to pay for produce and its 
settlement with creditors does not provide them with the full amounts due for 
produce purchased. Therefore, no material issue of fact exists and a hearing 
is not required. See, e.g., In re Samuel S. Napolitano Produce, Inc., 52 Agric. 
Dec. _ (1993) (slip op. at 4). 

Respondent’s failure to pay the numerous sellers in the above transactions 
occurred over a period of several months and involved substantial amounts of 
money. Violations are flagrant if the amount not paid is not a de minimis 
amount. Jn re Roxy Produce Wholesalers, Inc., 51 Agric. Dec. 1435, 1443 
(1992). Violations are "repeated" if there is more than one violation. Jd. at 
1440. Clearly then, under the guidelines set forth in the above case, 
Respondent’s violations constitute flagrant and repeated violations of the Act. 

Top Fresh denies that it "willfully" violated the Act. However, the Act 
does not refer to willful violations; instead, the sanctions specified in the Act 
apply if Respondent is found to have committed any "flagrant or repeated" 
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violation (7 U.S.C. §§ 499d(b), 499h(b)). Moreover, because no license is 
being suspended or revoked, the willfulness provisions of the Administrative 
Procedure Act (5 U.S.C. § 558(c)) are not applicable. Jn re Full Sail Produce, 
52 Agric. Dec. 608, 622 (1993). Nevertheless, because Respondent violated 
express requirements of the Act (7 USC § 499b(4)) by failing to make full 
payment promptly, Respondent’s violations were clearly willful. Jd. 


Order 


Respondent, Top Fresh, Inc., has committed willful, flagrant and repeated 
violations of § 2(4) of the Act (7 U.S.C. § 499b(4)). 

The facts and circumstances as set forth in this decision shall be published. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service, 
unless appealed to the Secretary by a party to the proceeding within 30 days 
after service as provided in §§ 1.139 and 1.145 of the Rules of Practice (7 
C.F.R. §§ 1.139 and 1.145). 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final May 12, 1994.-Editor] 


In re: COTTON PRODUCE and POULTRY CO., INC. 
PACA Docket No. D-94-516. 
Decision and Order filed April 5, 1994. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant, and 
repeated violations. 


John Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the “Act,” instituted by a complaint filed on January 3, 1994, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period August 1992, through November 1992, 
respondent failed to make full payment promptly to eleven sellers of the 
agreed purchase prices in the total amount of $214,147.59 for sixty-four 
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transactions involving perishable agricultural commodities, which respondent 
purchased and accepted in interstate commerce. 

A copy of the complaint was served upon the respondent who failed to file 
an answer within the time provided by the Rules of Practice. The time for 
filing an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Cotton Produce and Poultry Co. Inc. is a corporation 
organized. and existing under the laws of the state of Florida. Its last known 
business address was 2309 Grant Avenue, Panama City, Florida 32405 and its 
mailing address was P.O. Box 16626, Panama City, Florida 32406-6626. 

2. Respondent was licensed under the provisions of the PACA. License 
number 900875 was issued to respondent on March 31, 1990. This license 
terminated on March 31, 1993, pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499 d(a)), when respondent failed to pay the required annual fee. 

3. As more fully set forth in paragraph three of the complaint, during the 
period August 1992, through November 1992, respondent failed to make full 
payment promptly to eleven sellers of the agreed purchase prices in the total 
amount of $214,147.59 for sixty-four transactions involving perishable 
agricultural commodities, which respondent purchased and accepted in 
interstate commerce. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. three above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that the respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
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hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final May 23, 1994.-Editor] 


In re: SELECTIVE PRODUCE BROKERS, INC. 
PACA Docket No. D-94-507. 
Decision and Order filed March 21, 1994. 


Admission of material allegations - Failure to deny material allegations - Failure to make full 
payment promptly - Repeated and flagrant violations. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a complaint filed on October 28, 1992, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint alleges that 
during the period of March 1992 through January 1993, respondent purchased, 
received and accepted, in interstate commerce, from 11 sellers, 97 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $241,185.43. 

A copy of the complaint was served upon respondent. On November 15, 
1993, respondent has filed an answer to the complaint in which it admitted 
certain allegations contained in the complaint and is deemed to have admitted 
the remaining material allegations of the complaint due to its failure to deny 
or to address these allegations pursuant to section 1.136 of the Rules of 
Practice (7 C.F.R. §1.136). As the admissions respondent has made in its 
answer substantiate the complainant’s allegations that respondent failed to 
make prompt payment for produce it purchased, received, and accepted in 
interstate commerce, complainant’s motion is granted. Therefore, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. §1.139). 
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Findings of Fact 


1. Selective Produce Brokers, Inc. (hereinafter "respondent") is 
corporation organized and existing under the laws of the State of Texas. Its 
business mailing address is 6800 Park Ten Boulevard, #128, San Antonio, 
Texas 78213. 

2. Pursuant to the licensing provision of the Act, license number 891003 
was issued to respondent on April 3, 1989. This license was suspended on 
December 24, 1992 for failure to pay reparation awards, and was terminated 
on April 3, 1993, pursuant to Section 7(d) of the PACA (7 U.S.C. § 4¢_». 

3. As more fully set forth in paragraph 3 of the complaint, durin .he 
period of March 1992 through January 1993, respondent purchased, received 
and accepted in inter ate commerce, from 11 sellers, 97 lots of fruits and 
vegetables, all being perishable agricultur’ commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $241,185.43. 


Conclusions 


Respondent’s failures to make full payment promptly with respect to the 
97 transactions set forth in Finding of Fact No. 3, above, constitute repeated 
and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for which the 
Order below if issued. 


Order 


A finding is made that respondent has committed repeated and flagrant 
violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circur -tances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 24, 1994.-Editor]} 
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In re: CASCADE MARKETING GROUP, INC. 
PACA Docket No. D-94-519. 
Decision and Order filed April 14, 1994. 


Failure to file an answer - Failure to make full payment promptly - Wilful, flagrant and 
repeated violations. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on January 11, 1994, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period of March 1993, through April 1993, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from twenty-nine sellers, 101 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balance thereof in the total amount of 
$675,042.06. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Cascade Marketing Group, Inc., is a corporation 
organized and existing under the laws of the state of Washington whose last 
known business mailing address was 305 South 11th Avenue, Suite 2, Yakima, 
Washington 98902. 

2. Pursuant to the licensing provisions of the PACA license number 
920152 was issued to respondent on November 1, 1991. This license was 
terminated on November 1, 1993, pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499b(a)), when respondent failed to pay the required annual renewal 
fee. 

3. On May 28, 1993, respondent filed a voluntary petition pursuant to 
Chapter 7 of the Bankruptcy Code.(11 U.S.C. § 700 et seq.) in the United 
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States Bankruptcy Court for the Eastern District of Washington. This 
petition has been designated Case No. 93-00436. 

4. As more fully set forth in paragraph 4 of the complaint, during the 
period of March 1993, through April 1993, respondent purchased, received 
and accepted, in interstate and foreign commerce, from twenty-nine sellers, 
101 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $675,042.06. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 4, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Aci (7 U.S.C. §499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. § 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 24, 1994.-Editor] 


In re: CASCADE MARKETING GROUP, INC. 

PACA Docket No. D-94-519. 

Order Amending Decision Without Hearing by Reason of Default filed April 
28, 1994. 


Kimberly Hart, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Upon motion of Complainant, filed April 20, 1994, the date in Finding of 
Fact 2 is amended to read "November 1, 1993." 


In re: MAUNAWILI PRODUCE, INC., m/t/n LEIMANA TRADING CO, 
PACA Docket No. D-94-512. 
Decision and Order filed May 6, 1994. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations - Publication. 


John Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrauve Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on December 7, 1993, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April 1991, through July 1992, the 
respondent purchased, received, and accepted, in interstate and foreign 
commerce, from three sellers, 285 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $1,218,206.67. 

A copy of the complaint was served upon the respondent who failed to file 
an answer within the time provided by the Rules of Practice. The time for 
filing an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Maunawili Produce, Inc., with a multiple trade name of 
Leimana Trading, is a corporation organized and existing under the laws of 
the state of Hawaii. Its business address at all times material herein was: 914 
Kaaahi Place, Honolulu, Hawaii 96817. 

2. Respondent was licensed under the provisions of the PACA. License 
number 206698 was issued to respondent on December 15, 1964. This license 
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terminated on December 15, 1992, pursuant to Section 4(a) of the PACA (7 
U.S.C. § 499 d(a)), when respondent failed to pay the required annual fee. 

3. As more fully set forth in paragraph three of the complaint, during the 
period April 1991, through July 1992, the respondent purchased, received, and 
accepted in interstate and foreign commerce, from three sellers, 285 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $1,218,206.67. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that the respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final June 15, 1994.-Editor] 
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CONSENT DECISIONS 


(Not published herein-Editor) 


Tracy L. Brand d/b/a Danny’s Produce Co. PACA Docket No. D-93-520. 
3/15/93. 


Fresh Western Marketing, Inc. PACA Docket No. D-94-518. 1/11/94. 
Huston Produce, Inc. PACA Docket No. D-94-511. 2/8/94. 
Golden Farms Express, Inc. PACA Docket No. D-94-534. 3/28/94. 


Chipwich, Inc., d/b/a Peltz Food Corp. PACA Docket No. D-93-553. 
3/31/94. 


Evans Sales, Inc., d/b/a Horizon Marketing. PACA Docket No. D-94-502. 
6/15/94. 


Haber Produce & Tomato Co., Inc. PACA Docket No. D-94-537. 6/22/94. 
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